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Executive Orders

EXECUTIVE ORDER BJ 14-18

Executive Branch—Expenditure Reduction

WHEREAS, pursuant to R.S. 39:75(A)(1), the
Division of Administration is directed to submit a monthly
budget status report to the Joint Legislative Committee on
the Budget (hereafter "the Committee") indicating the
balance of the budget for the State General Fund and
dedicated funds by comparing the official forecast for these
funds to the total authorized appropriations from each fund;
once approved by the Committee, the most recent budget
status report becomes the official budget status of the State;

WHEREAS, if the most recently approved budget
status report indicates that the total appropriation from any
fund will exceed the official forecast for that fund, R.S.
39:75(B) requires the Committee to immediately notify the
Governor that a projected deficit exists for that fund;

WHEREAS, on November 21, 2014, the Committee
notified the Governor that it approved a budget status report
at its November 21, 2014, meeting, indicating that a
projected deficit of One Hundred Seventy-Nine Million Five
Hundred Thirty-Three Thousand Five Hundred Ninety-Two
Dollars ($179,533,592) exists in the State General Fund for
Fiscal Year 2014-2015, based mainly on the revised official
forecast of revenue available for appropriation adopted by
the Revenue Estimating Conference on November 14, 2014,
compared to total appropriations;

WHEREAS, at its December 18, 2014 meeting, the
Committee amended the fiscal status statement and approved
a budget status report indicating that an amended projected
deficit of One Hundred Seventy Million Four Hundred
Ninety-One Thousand Five Hundred Ninety-Two Dollars
($170,491,592) exists in the State General Fund for Fiscal
Year 2014-2015;

WHEREAS, once notified that a projected deficit
exists, pursuant to Article VII, Section 10, of the
Constitution of Louisiana and R.S. 39:75(C)(1)(a), the
Governor has interim budget balancing powers to adjust the
budget, including the authority to reduce appropriations for
the executive branch of government for any program that is
appropriated from a fund that is in a deficit posture, not
exceeding three percent (3%) in the aggregate of the total
appropriations for each budget unit for the fiscal year, and if
the Governor does not make necessary adjustments in the
appropriations to eliminate the projected deficit within thirty
(30) days of the determination of the projected deficit in a
fund, R.S. 39:75(D) mandates that the Governor call a
special session of the Louisiana Legislature for that purpose;

WHEREAS, as authorized by R.S. 39:75(C)(1)(a), I
am exercising my unilateral interim budget balancing
powers to reduce the projected deficit by $153,080,648,
which reductions exceed in the aggregate seven-tenths of
one percent of the total of State General Fund allocations or
appropriations of $61,304,260;

WHEREAS, after utilizing that authority,
$17,410,944 remains of the projected deficit which must be
eliminated, therefore 1 direct the Commissioner of
Administration to present to the Committee for its approval a
plan to eliminate the remaining amount of the projected
deficit pursuant to R. S. 39:75(C)(2);

WHEREAS, this Executive Order and the plan to be
submitted to the Committee may utilize all or a portion of
the General Fund dollar savings objective specified in
Executive Order BJ 2014-1 and Executive Order BJ 2014-
16.

NOW THEREFORE, I, Bobby Jindal, Governor of the
State of Louisiana, by virtue of the authority vested by the
Constitution and laws of the State of Louisiana, do hereby
order and direct as follows:

SECTION 1: The following departments, agencies,
and/or budget units (hereafter "Unit" and/or "Units") of the
executive branch of the State of Louisiana, as described in
and/or funded by appropriations through Acts 15, 25, and 45
of the 2014 Regular Session of the Louisiana Legislature
(hereafter "the Acts"), shall reduce expenditure of funds
appropriated to the Unit from the State General Fund by the
Acts, in the amounts shown below:

Act 15-General Operating Appropriations Act:

Schedule 01-Executive Department State General Fund

01-107 Division of Administration $ 3,053,127

01-111  Governor’s Office of Homeland Security $ 100,000

01-112  Military Affairs $ 359,000
Schedule 03-Veterans Affairs
03-130 Veteran's Affairs $ 240,000
Schedule 04-Elected Officials
04-160  Agriculture and Forestry $208,316

Schedule 06-Culture, Recreation and Tourism

06-262  Office of the State Library $ 26,450

06-264  Office of State Parks $ 132,569
Schedule 08-Corrections Services
08A-400 Corrections Administration $ 142,715
08A-402 Louisiana State Penitentiary $ 59,692
08A-405 Avoyelles Correctional Center $ 13,500
08A-406 Louisiana Correctional Institute

for Women $ 7,764
08A-409 Dixon Correctional Institute $ 30,689
08A-413 Elayn Hunt Correctional Center $ 22,863
08A-414 David Wade Correctional Center $ 2,355
08A-416 B.B. Sixty Rayburn Correctional Center § 1,577
08A-415 Adult Probation and Parole $ 55,625
Schedule 08-Youth Services
08C-403 Office of Juvenile Justice $ 1,984,208
Schedule 09-Health and Hospitals
09-305 Medical Vendor Administration $ 2,635,465
09-306 Medical Vendor Payments $ 127,441,478
09-307  Office of the Secretary $ 231,721
09-320  Office of Aging and Adult Services $ 98,754

09-324  Louisiana Emergency Response Network § 10,500

09-326 _ Office of Public Health $ 620,289
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09-330 Office of Behavioral Health $ 443,156
09-340  Office of Citizens with Developmental
Disabilities $ 308,213

Schedule 10-Department of Children and Family Services

10-360  Office of Children and Family Services  $ 964,980

Schedule 11-Natural Resources

11-432  Office of Conservation $ 325,046

11-434  Office of Mineral Resources $ 363,319

Schedule 13-Environmental Quality

13-850 Office of the Secretary $9,908

Schedule 19-Higher Education

19A-661 Office of Student Financial Assistance  $ 4,946,681

Schedule 19-Special Schools and Commissions

19B-662 Louisiana Educational TV Authority $ 45,000

Schedule 19-Education

19D-678 State Activities $ 1,185,733
19D-681 Subgrantee Assistance $4,465411
19D-695 Minimum Foundation Program $ 1,123,045

Schedule 20-Other Requirements

20-931 LED Debt Service/State Commitments  $ 1,421,499

SECTION 2:

A. No later than December 19, 2014, the head of
each Unit listed in Section 1 of this Order shall submit to the
Commissioner of Administration (hereafter
"Commissioner") a mid-year budget reduction plan, on the
BA-7 form and questionnaire, which reflects the Unit’s
proposed allocation of the expenditure reduction ordered in
Section 1 of this Order (hereafter "mid-year budget
reduction plan"), and a description of the methodology used
to formulate the mid-year budget reduction plan.

B. In the event that positions of employment will be
affected by the mid-year budget reduction, these positions
should be included in your mid-year budget reduction plan.

Louisiana Register Vol. 41, No. 1 January 20, 2015

C. No Unit shall implement the expenditure
reduction mandated by Section 1 of this Order without the
Commissioner’s prior written approval of the Unit’s mid-
year budget reduction plan.

D. After the Commissioner has given approval of a
Unit’s mid-year budget reduction plan, any change to the
mid-year budget reduction plan requires prior written
approval from the commissioner.

SECTION 3: The Commissioner is authorized to
develop additional guidelines as necessary to facilitate the
administration of this Order.

SECTION 4: All departments, commissions, boards,
offices, entities, agencies, and officers of the State of
Louisiana, or any political subdivision thereof, are
authorized and directed to cooperate in the implementation
of the provisions of this Order.

SECTION 5:  This Order is effective upon signature and
shall remain in effect through June 30, 2015, unless
amended, modified, terminated, or rescinded prior to that
date.

IN WITNESS WHEREOF, I have set my hand officially
and caused to be affixed the Great Seal of Louisiana, at the
Capitol, in the city of Baton Rouge, on this 18th day of
December, 2014.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Tom Schedler
Secretary of State
1412#037



Emergency Rules

DECLARATION OF EMERGENCY

Department of Agriculture and Forestry
Beef Industry Council

Beef Promotion and Research Program
(LAC 7:V.Chapter 27)

In accordance with the emergency provisions of the
Administrative Procedure Act, R.S. 49:953(B), and under the
enabling authority of R.S. 3:2054(E), notice is hereby given
that the Louisiana Beef Industry Council (LBIC) is adopting
this renewal of an Emergency Rule in order to establish rules
and regulations for its own government and for
administration of the affairs of the Council. The declaration
of emergency, originally published in the August 20, 2014
State Register, is being renewed to ensure continuous
application until the Permanent Rule is in effect.

This declaration of emergency is required because the
October, 2013 Louisiana Supreme Court ruling in Krielow v.
Louisiana Department of Agriculture and Forestry, which
declared R.S. 3:3534 and R.S. 3:3544, statutes that allow a
voting majority of rice producers to levy an assessment on
all producers, to be unconstitutional, calls into question the
constitutionality of sections 3:2055 through 2062 of the
Louisiana Revised Statutes. The Revised Statutes
established, by referendum vote, the Louisiana Beef
Promotion and Research Program (LBPRP) and the LBIC.
Among other things, these statutes included procedures for
the governance and administration of the LBIC.

Louisiana’s cattle industry is essential to the health, safety
and welfare of the citizens of this state. In 2004, Louisiana’s
cattle industry was the second-largest agricultural sector
with about $365 million in sales. The LBPRP and the LBIC
promote the growth and development of the cattle industry
in Louisiana by research, advertisement, promotions,
education, and market development, thereby promoting the
general welfare of the people of this state.

The LBRPR and the LBIC are the mechanisms through
which the state’s cattle production and feeding industry
develop, maintain, and expand the state, national, and
foreign markets for cattle and beef products produced,
processed, or manufactured in this state and through which
the cattle production and feeding industry of this state
contributes otherwise to the development and sustenance of
a Louisiana coordinated promotion program and nationally
coordinated programs of product improvement through
research in consumer marketing via the accepted industry
organization of the Cattlemen’s Beef Promotion and
Research Board and its Beef Industry Council, thus
benefiting the entire United States cattle industry and the
American public.

This Declaration of Emergency is required in order to
provide a means for the LBIC to continue to govern and
administer the affairs of the Council, and to allow the
Council to continue, to the maximum extent possible within
the constraints announced in Krielow, the LBIC’s support of

the program and protection of the huge investment that has
been made, thus insuring the marketability of Louisiana
beef, until such time as there is a permanent legislative
solution. Failure to promulgate these rules would jeopardize
the significant investment to promote the growth and
development of Louisiana’s cattle industry since the
program’s inception, and would pose an imminent peril to
the health and welfare of the Louisiana’s citizens and the
state’s cattle industry.

This Rule shall have the force and effect of law five days
after its promulgation in the official journal of the State of
Louisiana and will remain in effect 120 days, unless renewed
by the LBIC or until permanent rules are promulgated in
accordance with law.

Title 7
AGRICULTURE AND ANIMALS

Part V. Advertising, Marketing and Processing
Chapter 27. Beef Promotion and Research Program
§2701. Purpose

A. The purpose of this Chapter is to provide for the
government and for the administration of the affairs of the
Louisiana Beef Industry Council.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:2051, 2052, and 2054.

HISTORICAL NOTE: Promulgated by the Louisiana Beef
Industry Council, LR 41:

§2703. Powers and Duties of the Council; Quorum

A. The council shall:

1. receive and disburse funds, as prescribed elsewhere
in this Chapter, to be used in administering and
implementing the provisions and intent of this Chapter;

2. meet regularly, not less often than once in each
calendar quarter or at such other times as called by the
chairman, or when requested by six or more members of the
council;

3. maintain a permanent record of its business
proceedings;

4. maintain a permanent and detailed record of its
financial accounts;

5. prepare periodic reports and an annual report of its
activities for the fiscal year;

6. prepare periodic reports and an annual accounting
for the fiscal year of all receipts and expenditures of the
council and shall retain a certified public accountant for this
purpose;

7. appoint a licensed banking institution as the
depository for program funds and disbursements;

8. maintain frequent communications with officers
and industry representatives of the Cattlemen’s Beef
Promotion and Research Board.

B. Six members of the council shall constitute a quorum
for the purpose of conducting business.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:2051, 2052, and 2054.

HISTORICAL NOTE: Promulgated by the Louisiana Beef
Industry Council, LR 41:
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§270S. Use of Funds

A. The council may expend the funds available to it to:

1. contract for scientific research with any accredited
university, college, or similar institution and enter into other
contracts or agreements which will aid in carrying out the
purposes of the program, including cattle and beef
promotion, consumer market development, research
advertising and, including contracts for the purpose of
acquisition of facilities or equipment necessary to carry out
purposes of the program;

2. disseminate reliable information benefiting the
consumer and the cattle and beef industry on such subjects
as, but not limited to, purchase, identification, care, storage,
handling, cookery, preparation, serving, and the nutritive
value of beef and beef products;

3. provide information to such government bodies as
requested on subjects of concern to the cattle and beef
industry and act jointly or in cooperation with the state or
federal government and agencies thereof in the development
or administration of programs deemed by the council to be
consistent with the objectives of the program;

4. cooperate with any local, state, regional, or
nationwide organization or agency engaged in work or
activities consistent with the objectives of the program;

5. pay funds to other organizations for work or
services performed which are consistent with the objectives
of the program.

B. All funds available to the council shall be expended
only to effectuate the purposes of this Chapter and shall not
be used for political purposes in any manner. A year-end
audited report shall be made available annually to the state
conventions of the Louisiana Cattlemen's Association and
the Louisiana Farm Bureau Federation, and shall be posted
on the Division of Administration website in accordance
with R.S. 49:1301 et seq.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:2051, 2052, and 2054.

HISTORICAL NOTE: Promulgated by the Louisiana Beef
Industry Council, LR 41:

§2707. Additional Powers of Council

A. The council may:

1. sue and be sued as a council, without individual
liability of the members for acts of the council when acting
within the scope of the powers of this Chapter, and in the
manner prescribed by the laws of this state;

2. appoint  advisory  groups  composed  of
representatives from organizations, institutions,
governments, or business related to or interested in the
welfare of the cattle and beef industry and consumers;

3. employ subordinate officers and employees of the
council and prescribe their duties and fix their compensation
and terms of employment;

4. accept grants, donations, contributions, or gifts
from any source, but only if the use of such resources is not
restricted in any manner which is deemed inconsistent with
the objectives of the program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:2051, 2052, and 2054.

HISTORICAL NOTE: Promulgated by the Louisiana Beef
Industry Council, LR 41:
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§2709. Levies, Assessments, Collection, and
Enforcement

A. Pursuant to 7 C.FR. §1260.172, the council is
authorized to collect any assessment in accordance with the
Federal Beef Promotion and Research Act of 1985 on all
Louisiana cattle purchased or sold within or outside of
Louisiana. This assessment shall be known as the "federal
assessment" for the purposes of this Chapter. The collecting
person shall deduct the amount of the federal assessment
subject to any credits due to the producer from the gross
receipts of the producer at the time of sale. The purpose of
the federal assessment shall be for the producer's
participation in the Federal Beef Promotion and Research
Program and by virtue of the federally authorized credit for
the producer's participation in the Louisiana Beef Promotion
and Research Program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:2051, 2052, and 2054.

HISTORICAL NOTE: Promulgated by the Louisiana Beef
Industry Council, LR 41:

Dale Cambre

Chairman
1412#005

DECLARATION OF EMERGENCY

Board of Elementary and Secondary Education

Bulletin 135—Health and Safety
(LAC 28:CLVIL.309)

The Board of Elementary and Secondary Education
(BESE) has exercised the emergency provision in
accordance with R.S. 49:953(B), the Administrative
Procedures Act, and R.S. 17:6, to adopt LAC 28: CLVII,
Bulletin 135—Health and Safety: §309, Communicable
Disease and Control. This Declaration of Emergency,
effective October 15, 2014, is being extended beyond the
initial 120 day period and will remain in effect until the final
Rule becomes effective.

Bulletin 135 addresses health and safety issues in
Louisiana public schools, including the prevention and
control of communicable diseases.

Proposed revisions to §309, Communicable Disease
Control address the dissemination of public health
information by LDE to school governing authorities, as well
as the local superintendent or charter school leader's
exclusion of students or employees having been diagnosed
with or exposed to communicable diseases.

A delay in promulgating these rules could result in local
school districts and other public schools not having critical
policies in place in the event of a public health emergency.

Title 28
EDUCATION
Part CLVII. Bulletin 135—Health and Safety
§309. Communicable Disease Control

A. The LDE will work cooperatively with the Louisiana
Department of Health and Hospitals for the prevention,
control and containment of communicable diseases in



schools and shall assist in the dissemination of information
relative to communicable diseases to all school governing
authorities, including but not limited to information relative
to imminent threats to public health or safety which may
result in loss of life or disease.

B. Students are expected to be in compliance with the
required immunization schedule.

1. The principal is required under R.S. 17:170 to
exclude children from school attendance who are out of
compliance with the immunizations required by this statute.

2. School personnel will cooperate with public health
personnel in completing and coordinating all immunization
data, waivers and exclusions, including the necessary
Vaccine Preventable Disease Section's school ionization
report forms (EPI-11, 11/84) to provide for preventable
communicable disease control.

C. The local superintendent or chief charter school
officer may exclude a student or staff member for not more
than five days, or the amount of time required by state or
local public health officials, from school or employment
when reliable evidence or information from a public health
officer or physician confirms him/her of having a
communicable disease or infestation that is known to be
spread by any form of casual contact and is considered a
health threat to the school population. Such a student or staff
member may be excluded unless the state or local public
health er officers determines the condition is no longer
considered contagious.

D. Mandatory screening for communicable diseases that
are known not to be spread by casual contact shall not be
required as a condition for school entry or for employment
or continued employment.

E. Irrespective of the disease presence, routine
procedures shall be used and adequate sanitation facilities
shall be available for handling blood or bodily fluids within
the school setting or on school buses. School personnel shall
be trained in the proper procedures for handling blood and
bodily fluids and these procedures shall be strictly adhered
to by all school personnel

F.  Any medical information that pertains to students or
staff members, proceedings, discussions and documents shall
be confidential information. Before any medical information
is shared with anyone in the school setting, a "need-to-
know" review shall be made which includes the
parent/guardian, student if age 18, employee or his/her
representative unless the information is required to meet the
mandates of federal or state law or regulation, or BESE
policy.

G. Age-appropriate instruction on the principal modes by
which communicable diseases are spread and the best
methods for the restriction and prevention of these diseases
shall be taught to students and inservice education provided
to all staff members.

H. A local superintendent may only exclude a student or
employee from a school or employment setting when
reliable evidence or information from a public health officer
or physician confirms that a student/staff member is known
to have a communicable disease or infection that is known
not to be spread by casual contact if a review panel is held to
ensure due process.

I.  Due Process Procedures
1. The Review Panel
a. Communicable diseases that are known not to be
spread by casual contact (e.g., AIDS, Hepatitis B and other
like diseases) will be addressed on a case-by-case basis by a
review panel.
b. Panel membership:

i. the physician treating the individual;

ii. a health official from the local parish health
department;

iii. a child/employee advocate (e.g., nurse,
counselor, child advocate, social worker, employee
representative, etc., from in or outside the school setting)
approved by the infected person or parent/guardian;

iv. a school representative familiar with the
student's behavior in the school setting or the employee's
work situation (in most cases the building principal or in the
case of a special education student, a representative may be
more appropriate);

v. either the parent/guardian of a child, a student
if 18, employee, or their representative; and

vi. the school system superintendent.

c. The superintendent will assign a stenographer to
record the proceedings.

d. The superintendent will designate the chair of the
panel.

e. The chair of the review panel will designate the
panel member who will write the proposal for decision.

2. Case Review Process

a. Upon learning of a student/staff member with the
LEA who has been identified as having a communicable
disease that is known not to be spread by casual contact, the
superintendent shall:

i. immediately consult with the physician of the
student/staff member or public health officer who has
evidence of a present or temporary condition that could be
transmitted by casual contact in the school setting:

(a). if the public health officer indicates the
student/staff member is well enough to remain in the school
setting and poses no immediate health threat through casual
contact to the school population because of their illness, the
student/staff member shall be allowed to remain in the
school setting while the review panel meets;

(b). if the public health officer indicates the
student/staff member is currently not well enough to remain
in the school setting and/or the affected individual currently
has evidence of an illness or infection that poses a potential
health threat through casual contact to the school population
because of the illness, the student/staff member shall be
excluded from the school setting while the review panel
meets;

(c). if the public health officer recommends
exclusion because a public health threat exists, the review
panel will discuss the conditions under which the individual
may return to school;

ii. immediately contact the review panel members
to convene a meeting to explore aspects of the individual's
case;

iii. submit to the parent/guardian or infected
person if 18 or older, a copy of the communicable disease
control policy;
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iv. observe all federal and state statutes, federal
and state regulations, and all BESE policies pertaining to
provision of special educational services.

3. The Review Panel Process

a. The review panel shall meet within 24-48 hours
to review the case. The following aspects should be
considered in that review:

i. the circumstances in which the disease is
contagious to others;

ii. any infections or illnesses the student/staff
member could have as a result of the disease that would be
contagious through casual contact in the school situation;

iii. the age, behavior, and neurologic development
of the student;

iv. the expected type of interaction with others in
the school setting and the implications to the health and
safety of others involved;

v. the psychological aspects for both the infected
individual remaining in the school setting;

vi. consideration of the existence of contagious
disease occurring within the school population while the
infected person is in attendance;

vii. consideration of a potential request by the
person with the disease to be excused from attendance in
school or on the job;

viii. the method of protecting the student/staff
member's right to privacy, including maintaining
confidential records;

ix. recommendations as to whether the
student/staff member should continue in the school setting or
if currently not attending school, under what circumstances
he/she may return;

x. recommendations as to whether a restrictive
setting or alternative delivery of school programs is
advisable;

xi. determination of whether an employee would
be at risk of infection through casual contact when
delivering an alternative educational program;

xii. determination of when the case should be
reviewed again by the panel; and

xiii. any other relevant information.

b. Proposal for Decision

i.  Within three operational days (i.e., a day when
the school board central office is open for business) after the
panel convenes, the superintendent shall provide a written
decision to the affected party based on the information
brought out in the review panel process and will include the
rationale for the decision concerning school attendance for
the student or continuation of employment for staff member.

ii.  If the decision is to exclude the affected person
from the school setting because of the existence of a
temporary or present condition that is known to be spread by
casual contact and is considered a health threat, the written
decision shall include the conditions under which the
exclusion will be reconsidered.

iii. If the affected person is a special education
student, an individualized education program conference
must be convened to determine the appropriateness of the
program and services for the student.
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4. Appeal Process

a. Rehearing Request

i. The parent, guardian or affected person who
considers the proposal for decision unjust may request a
rehearing, in writing, directed to the superintendent within
three days of the date of the decision. Grounds for requesting
a rehearing are limited to:

(a). new evidence or information that is
important to the decision; or
(b). substantial error of fact.

ii. The superintendent, within 48 hours from the
date of receipt of the request for rehearing, shall either grant
or deny the request for rehearing. If the request for rehearing
is granted, the chair shall reconvene the same panel that
originally heard the matter within five business days of the
date the hearing is granted.

iii.  Within three operational days (a day when the
school system's central office is open for business) after the
rehearing, the superintendent shall submit the decision to the
parent/guardian or affected person.

b. Request for a Local Board Decision

i. The parent/guardian, affected person or their
representative, may make a final written appeal to the
president of the local board of education within five
operational days after the superintendent's decision. The
board shall meet within three operational days and hear the
student/staff member's appeal along with the proposal for
decision and superintendent's decision. Within two business
days of the hearing, the board shall render its decision in
writing with copies sent to the superintendent, health
department official, and parent/guardian or affected person.

ii.  Should the superintendent deny the request for
rehearing, the appellant may appeal to the local board of
education by exercising the process in Subparagraph b.

iii. Review Panel Request for Appeal. If the
proposal for decision or the superintendent's decision is
contrary to the majority opinion of the review panel, a
majority of the panel has the right to appeal either decision
in the same manner stated in the appeal process.

5. General

a. If the affected student cannot attend school, the
LEA will provide an alternative education setting.

i.  If the public health officer determines there is a
risk of infection to an employee through casual contact while
delivering this program, the employee will not be required to
provide educational services.

ii. If the public health officer determines there is
no risk of infection to an employee, the employee will be
expected to participate in the delivery of educational
services.

b. The review panel member who is serving as the
advocate for the infected individual (or another person
designated by the panel and approved by the
parent/guardian, or the infected person) will serve as the
liaison between the student/staff member, family and
attending physician as it relates to the school setting.

c. These procedures in no way limit or supersede
the procedural due process requirements established in 29
USC 706(7), R.S. 17:1941, 7946, and 20 USC 1400-1485 et
seq.



6. Confidentiality

a. All persons involved in these procedures shall be
required to treat all proceedings, deliberations, and
documents as confidential information. Records of the
proceedings and the decisions will be kept by the
superintendent in a sealed envelope with access limited to
only those persons receiving the consent of the
parent/guardian or infected person as provided in 20 USC
1232(g).

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10)(15); R.S. 17:170; R.S. 17:437; R.S. 17:1941; 20 USCS
1232.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 39:1035 (April 2013),
amended LR 41:

Charles E. “Chas” Roemer, IV

President
1501#067

DECLARATION OF EMERGENCY

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators
(LAC 28:CXV.339 and 1103)

The Board of Elementary and Secondary Education
(BESE) has exercised the emergency provision in
accordance with R.S. 49:953(B), the Administrative
Procedures Act, and R.S. 17:6, to adopt LAC 28:CXYV,
Bulletin 741—Louisiana ~ Handbook  for  School
Administrators: §339, Emergency Planning and Procedures;
and §1103, Compulsory Attendance. This Declaration of
Emergency, effective October 15, 2014, is being extended
beyond the initial 120 day period and will remain in effect
until the final Rule becomes effective.

R.S. 17:154.1(B) addresses school closures by local
superintendents due to emergency situations as defined in
rules promulgated by BESE. Bulletin 741 addresses school
emergency planning and response, student absences, and the
continued education of students who are ill.

Pursuant to R.S. 17:154.1(B), the proposed revisions to
Bulletin 741, §339, Emergency Planning and Procedures,
broadly define emergency situations, inclusive of public
health emergencies. Proposed revisions to §1103,
Compulsory Attendance, address the continued education of
students who have been quarantined following prolonged
exposure to or direct contact with a person diagnosed with a
contagious, deadly disease, as ordered by state or local
health officials.

A delay in promulgating these rules could result in local
school districts and other public schools not having critical
policies in place in the event of a public health emergency.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
§339. Emergency Planning and Procedures

A. Each public school principal or school leader shall

have written policies and procedures developed jointly with

local law enforcement, fire, public safety, and emergency
preparedness officials, that address the immediate response
to emergency situations that may develop in the schools and
comply with the requirements in R.S. 17:416.16. The
principal or school leader shall:

1. submit the crisis management and response plan to
the local superintendent for approval;

2. annually review and possibly revise the crisis
management and response plan; and

3. within 30 days of each school year, conduct a safety
drill to rehearse the plan.

B. The school shall maintain and use contingency plans
for immediate responses to emergency situations.

C. The school shall establish and use procedures for
reporting accidents to parents and/or the central office.

D. In the absence of a principal or school leader, another
individual(s) at the school shall be delegated the necessary
authority to use emergency procedures.

E. Procedures for the cancellation of school shall be
established, communicated to students, teachers, and
parents, and followed when necessary.

F. The school shall establish procedures for special calls
to police, fire departments, and hospitals, and practice drills
shall be used to ensure the effectiveness of the procedure.

G. The school shall establish procedures for the
evacuation of the building in the event of fire, severe
weather conditions, or bomb threats. Practice drills shall be
used to ensure the effectiveness of the procedure.

H. The local superintendent or chief charter school officer
may dismiss any or all schools due to emergency situations,
including any actual or imminent threat to public health or
safety which may result in loss of life, disease, or injury; an
actual or imminent threat of natural disaster, force majeure,
or catastrophe which may result in loss of life, injury or
damage to property; and, when an emergency situation has
been declared by the governor, the state health officer, or the
governing authority of the school.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:416.16 and R.S. 17:154.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1262 (June 2005),
amended LR 39:3258 (December 2013), LR 41:0000 (January
2015).

§1103. Compulsory Attendance

A. Students who have attained the age of seven years
shall attend a public or private day school or participate in an
approved home study program until they reach the age of 18
years. Any child below the age of seven who legally enrolls
in school shall also be subject to compulsory attendance.
Refer to Chapter 33 for information on home study
programs.

B. A parent, tutor, or legal guardian who has a student
who is under the age of 18 and meets one of the
requirements below shall be in compliance with the
compulsory attendance law.

1. A student, under 18 years of age, who withdraws
from school prior to graduating from high school and who
has been ruled to be a truant, pursuant to the provisions of
Chapter 15 of Title VII of the Louisiana Children's Code, by
a court of competent jurisdiction can be ordered by the court
to exercise one of the following options within 120 days of
leaving school:
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a. reenroll in school and make continual progress
toward completing the requirements for high school
graduation;

b. enroll in a high school equivalency diploma
program and make continual progress toward completing the
requirements for earning such diploma;

c. enlist in the Louisiana National Guard or a
branch of the United States Armed Forces, with a
commitment for at least two years of service, and earn a high
school equivalency diploma during such service period.

2. If a student is under the age of 18, the parent or
guardian may withdraw the student from high school if that
student is accepted into a National Guard Youth Challenge
Program in this state.

3. For a student who is under the age of 18 and
enrolled in school beyond his/her sixteenth birthday, the
parent or guardian may request a waiver from the local
superintendent for that student to exit school to enroll in an
adult education program approved by the Louisiana
Community and Technical College System (LCTCS).

a. In the case of a student with no parent or
guardian, the local school superintendent may act on behalf
of the student in requesting a waiver if appropriate
documentation is on file at the local school board office and
one or more of the following hardships exist:

i. pregnant or actively parenting;
ii. incarcerated or adjudicated;
iii. institutionalized or living in a residential
facility;
iv.  chronic physical or mental illness;
v. family and/or economic hardships.

(a). Family and/or economic hardship is defined
as a student who acts as a caregiver or must work to support
the family due to a parent's death or illness, or needs to be
removed from an existing home environment.

b. The local school superintendent or his/her
designee may approve the request for exiting public or home
school without requesting action from BESE. If the request
to exit school to enroll in a LCTCS approved adult education
program is denied at the local level, a student may request
the waiver from the DOE for approval by BESE with
documentation of reason for denial at the local level.
Students seeking to exit school to enroll in adult education,
who are enrolled in a formal education setting other than a
public K-12 institution, may request a waiver from the
institutional agency head or his/her designee. Mandatory
attendance components shall be met in all of the above
circumstances.

4. A student who is at least seventeen years of age
may exit high school without violating compulsory
attendance statute (R.S. 17:221), if that student has met the
following criteria:

a. completed a program established by BESE;

b. achieved a passing score on the GED test; and

c. received a Louisiana High School Equivalency
Diploma issued by the Board of Supervisors of Louisiana
Community and Technical College System.

C. Students shall be expected to be in attendance every
student-activity day scheduled by the LEA.

D. A student is considered to be in attendance when he or
she is physically present at a school site or is participating in
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an authorized school activity and is under the supervision of
authorized personnel.

1. This definition for attendance would extend to
students who are homebound, assigned to and participating
in drug rehabilitation programs that contain a state-approved
education component, participating in school-authorized
field trips, or taking a state-approved virtual course.

a. Half-Day Attendance. Students are considered to
be in attendance for one-half day when they:

i. are physically present at a school site or
participating in authorized school activity; and

ii. are under the supervision of authorized
personnel for more than 25 percent but not more than half
(26-50 percent) of the students' instructional day.

b.  Whole-Day Attendance. Students are considered
to be in attendance for a whole day when they:

i. are physically present at a school site or are
participating in an authorized school activity; and

ii. are under the supervision of authorized
personnel for more than 50 percent (51-100 percent) of the
students' instructional day.

E. A student who is enrolled in regular or special
education and who, as a result of healthcare treatment,
physical illness, accident, or the treatment thereof is
temporarily unable to attend school, shall be provided
instructional services in the home, er hospital environment.

1. Homebound instruction shall be provided by a
properly certified teacher on the eleventh school day
following an absence of more than 10 consecutive school
days for a qualifying illness.

a. After a student has been absent for 10 days for
one of the above identified reasons, the student shall be
referred for review by the SBLC, to determine need for
referral for section 504 services if the student has not
previously been identified as a student with a disability.

2. Homebound instruction, at a minimum, shall be
provided in the core academic subjects:

a. English;

b. mathematics;

c. science; and

d. social studies.

3. A minimum of four hours of homebound instruction
shall be provided per week, unless the student's health as
determined by a physician requires less.

a. Consideration shall be given to the individual
need for services beyond the core academic subjects for
students with disabilities.

4. Homebound services may be provided via a
consultative model (properly certified regular or special
education teacher when appropriate, consults with the
homebound teacher delivering instruction) for students
needing such services less than 20 days during a school year.

F. A student who has been quarantined by order of state
or local health officers following prolonged exposure to or
direct contact with a person diagnosed with a contagious,
deadly disease, and is temporarily unable to attend school,
shall be provided any missed assignments, homework, or
other instructional services in core academic subjects in the
home, hospital environment, or temporary shelter to which
he has been assigned. The principal, with assistance from the
local superintendent or chief charter school officer and the



LDE, shall collaborate with state and local health officers
and emergency response personnel to ensure the timely
delivery or transmission of such materials to the student.

G. Elementary students shall be in attendance a
minimum of 60,120 minutes (equivalent to 167 six-hour
days) a school year. In order to be eligible to receive grades,
high school students shall be in attendance a minimum of
30,060 minutes (equivalent to 83.5 six-hour school days),
per semester or 60,120 minutes (equivalent to 167 six-hour
school days) a school year for schools not operating on a
semester basis.

1. Students in danger of failing due to excessive
absences may be allowed to make up missed time in class
sessions held outside the regular class time. The make-up
sessions must be completed before the end of the current
semester and all other policies must be met.

H. Each LEA shall develop and implement a system
whereby the principal of a school, or his designee, shall
notify the parent or legal guardian in writing upon on or
before a student's third unexcused absence or unexcused
occurrence of being tardy, and shall hold a conference with
such student's parent or legal guardian. This notification
shall include information relative to the parent or legal
guardian’s legal responsibility to enforce the student’s
attendance at school and the civil penalties that may be
incurred if the student is determined to be habitually absent
or habitually tardy. The student's parent or legal guardian
shall sign a receipt for such notification.

I.  Tardy shall include but not be limited to leaving or
checking out of school unexcused prior to the regularly
scheduled dismissal time at the end of the school day but
shall not include reporting late to class when transferring
from one class to another during the school day.

J. Exceptions to the attendance regulation shall be the
enumerated extenuating circumstances below that are
verified by the Supervisor of Child Welfare and Attendance
or the school principal/designee where indicated. These
exempted absences do not apply in determining whether a
student meets the minimum minutes of instruction required
to receive credit:

1. extended personal physical or emotional illness as
verified by a physician or nurse practitioner licensed in the
state;

2. extended hospital stay in which a student is absent
as verified by a physician or dentist;

3. extended recuperation from an accident in which a
student is absent as verified by a physician, dentist, or nurse
practitioner licensed in the state;

4. extended contagious disease within a family in
which a student is absent as verified by a physician or dentist
licensed in the state; or

5. quarantine due to prolonged exposure to or direct
contact with a person diagnosed with a contagious, deadly
disease, as ordered by state or local health officials; or

6. observance of special and recognized holidays of
the student's own faith;

7. visitation with a parent who is a member of the
United States Armed Forces or the National Guard of a state
and such parent has been called to duty for or is on leave
from overseas deployment to a combat zone or combat
support posting. Excused absences in this situation shall not
exceed five school days per school year;

8. absences verified and approved by the school
principal or designee as stated below:
a. prior school system-approved travel for
education;
b. death in the immediate family (not to exceed one
week); or
c. natural catastrophe and/or disaster.

K. For any other extenuating circumstances, the student's
parents or legal guardian must make a formal appeal in
accordance with the due process procedures established by
the LEA.

L. Students who are verified as meeting extenuating
circumstances, and therefore eligible to receive grades, shall
not receive those grades if they are unable to complete
makeup work or pass the course.

M. Students participating in school-approved field trips
or other instructional activities that necessitate their being
away from school shall be considered to be present and shall
be given the opportunity to make up work.

N. If a student is absent from school for 2 or more days
within a 30-day period under a contract or employment
arrangement to render artistic or creative services for
compensation as set forth in the Child Performer Trust Act
(R.S. 51:2131 et seq.) the employer shall employ a certified
teacher, beginning on the second day of employment, to
provide a minimum of three education instruction hours per
day to the student pursuant to the lesson plans for the
particular student as provided by the principal and teachers
at the student's school. There must be a teacher to student
ratio of one teacher for every 10 students.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:112, R.S. 17:221.3-4, R.S. 17:226.1, and R.S. 17:233.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1273 (June 2005),
amended LR 32:546 (April 2006), LR 32:1030 (June 2006), LR
33:2351 (November 2007), LR 35:641 (April 2009), LR 35:1097
(June 2009), LR 35:1475 (August 2009), LR 36:482 (March 2010),
LR 36:1224 (June 2010), LR 37:1126 (April 2011), LR 37:2132
(July 2011), LR 38:1000 (April 2012), LR 38:1225 (May 2012),
LR 38:1399 (June, 2012), LR 39:2205 (August 2013), LR 41:0000
(January 2015).

Charles E. “Chas” Roemer, IV

President
1501#068

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Applied Behavior Analysis-Based Therapy Services
(LAC 50:XV.Chapters 1-7)

The Department of Health and Hospitals, Bureau of
Health Services Financing adopts LAC 50:XV.Chapters 1-7
in the Medical Assistance Program as authorized by R.S.
36:254 and pursuant to Title XIX of the Social Security Act.
This Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.
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The Department of Health and Hospitals, Bureau of
Health Services Financing and the Office for Citizens with
Developmental Disabilities promulgated an Emergency Rule
which amended the provisions of the Children’s Choice
Waiver in order to provide for the allocation of waiver
opportunities to Medicaid-eligible children identified in the
Melanie Chisholm, et al vs. Kathy Kliebert class action
litigation (hereafter referred to as Chisholm class members)
who have a diagnosis of pervasive developmental disorder
or autism spectrum disorder, and are in need of applied
behavior analysis-based (ABA) therapy services (Louisiana
Register, Volume 39, Number 10). This action was taken as a
temporary measure to ensure Chisholm class members
would have access to ABA therapy services as soon as
possible.

To ensure continued, long-lasting access to ABA-based
therapy services for Chisholm class members and other
children under the age of 21, the department promulgated an
Emergency Rule which adopted provisions to establish
coverage and reimbursement for ABA-based therapy
services under the Medicaid State Plan (Louisiana Register,
Volume 40, Number 2). The department subsequently
promulgated an Emergency Rule which amended the
provisions of the February 1, 2014 Emergency Rule to
ensure compliance with all of the provisions required by the
court order issued in Melanie Chisholm, et al vs. Kathy
Kliebert class action litigation (Louisiana Register, Volume
40, Number 10). This Emergency Rule is being promulgated
to continue the provisions of the October 20, 2014
Emergency Rule.

This action is being taken to avoid imminent peril to the
public health and welfare of children who are in immediate
need of ABA-based therapy services, and to comply with the
judge’s order that these services be provided to Chisholm
class members.

Effective February 18, 2015, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions governing applied behavior analysis services
to clarify these provisions.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XV. Services for Special Populations
Subpart 1. Applied Behavior Analysis-Based Therapy
Services
Chapter 1. General Provisions
§101. Program Description and Purpose

A. Applied behavior analysis-based (ABA) therapy is the
design, implementation, and evaluation of environmental
modification using behavioral stimuli and consequences to
produce socially significant improvement in human
behavior, including the direct observation, measurement, and
functional analysis of the relations between environment and
behavior. ABA-based therapies teach skills through the use
of behavioral observation and reinforcement or prompting to
teach each step of targeted behavior. ABA-based therapies
are based on reliable evidence and are not experimental.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
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§103. Recipient Criteria

A. In order to qualify for ABA-based therapy services, a
Medicaid recipient must meet the following criteria. The
recipient must:

1. be from birth up to 21 years of age;

2. exhibit the presence of excesses and/or deficits of
behaviors that significantly interfere with home or
community activities (examples include, but are not limited
to aggression, self-injury, elopement, impaired development
in the areas of communication and/or social interaction,
etc.);

3. be diagnosed by a qualified health care
professional with a condition for which ABA-based therapy
services are recognized as therapeutically appropriate,
including autism spectrum disorder; and

4. have a comprehensive diagnostic evaluation that
prescribes and/or recommends ABA services that is
conducted by a qualified health care professional.

5.-6. Repealed.

B. All of the criteria in §103.A must be met to receive
services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
Chapter 3. Services
§301. Covered Services and Limitations

A. Medicaid covered ABA-based therapy services must
be:

1. medically necessary;

2. prior authorized by the Medicaid Program or its
designee; and

3. delivered
treatment plan.

B. Services must be provided directly or billed by
behavior analysts licensed by the Louisiana Behavior
Analyst Board.

C. Medical necessity for ABA-based therapy services
shall be determined according to the provisions of the
Louisiana Administrative Code (LAC), Title 50, Part I,
Chapter 11 (Louisiana Register, Volume 37, Number 1).

D. ABA-based therapy services may be prior authorized
for a time period not to exceed 180 days. Services provided
without prior authorization shall not be considered for
reimbursement, except in the case of retroactive Medicaid
eligibility.

E. Service Limitations

1. Services shall be based upon the individual needs
of the child, and must give consideration to the child’s age,
school attendance requirements, and other daily activities as
documented in the treatment plan.

2. Services must be delivered in a natural setting (e.g.,
home and community-based settings, including schools and
clinics).

a. Services delivered in a school setting must not
duplicate services rendered under an individualized family
service plan (IFSP) or an individualized educational program
(IEP) as required under the federal Individuals with
Disabilities Education Act (IDEA).

3. Any services delivered by direct line staff must be
under the supervision of a lead behavior therapist who is a
Louisiana licensed behavior analyst.

in accordance with the recipient’s



F. Not Medically Necessary/Non-Covered Services. The
following services do not meet medical necessity criteria,
nor qualify as Medicaid covered ABA-based therapy
services:

1. therapy services rendered when measureable
functional improvement or continued clinical benefit is not
expected, and therapy is not necessary for maintenance of
function or to prevent deterioration;

2. services that are primarily educational in nature;

3. services delivered outside of the school setting that
are duplicative services under an individualized family
service plan (IFSP) or an individualized educational program
(IEP), as required under the federal Individuals with
Disabilities Education Act (IDEA);

4. treatment whose purpose
recreationally-based;

5. custodial care;

a. for purposes of these provisions, custodial care:

i. shall be defined as care that is provided
primarily to assist in the activities of daily living (ADLs),
such as bathing, dressing, eating, and maintaining personal
hygiene and safety;

ii. is provided primarily for maintaining the
recipient’s or anyone else’s safety; and

iii. could be provided by persons
professional skills or training; and

6. services, supplies, or procedures performed in a
non-conventional setting including, but not limited:

is vocationally- or

without

a. resorts;

b. spas;

c. therapeutic programs; and
d. camps.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
§303. Treatment Plan

A. ABA-based therapy services shall be rendered in
accordance with the individual’s treatment plan. The
treatment plan shall:

1. be person-centered and based upon individualized
goals;

2. be developed by a licensed behavior analyst;

3. delineate both the frequency of baseline behaviors
and the treatment development plan to address the
behaviors;

4. identify long, intermediate, and short-term goals
and objectives that are behaviorally defined;

5. identify the criteria that will be used to measure
achievement of behavior objectives;

6. clearly identify the schedule of services planned
and the individual providers responsible for delivering the
services;

7. include care coordination involving the parents or
caregiver(s), school, state disability programs, and others as
applicable;

8. include parent/caregiver training,
participation;

9. have objectives that are specific, measureable,
based upon clinical observations, include outcome
measurement assessment, and tailored to the individual; and

10. ensure that interventions are consistent with ABA
techniques.

support, and
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
Chapter 5. Provider Participation
§501. General Provisions

A. ABA-based therapy services must be provided by or
under the supervision of a behavior analyst who is currently
licensed by the Louisiana Behavior Analyst Board, or a
licensed psychologist, or a licensed medical psychologist.

B. Licensed behavior analysts that render ABA-based
therapy services shall meet the following provider
qualifications:

1. be licensed by the Louisiana Behavior Analyst
Board;

2. be covered by professional liability insurance to
limits of $1,000,000 per occurrence, $1,000,000 aggregate;

3. have no sanctions or disciplinary actions on their
Board Certified Behavior Analyst (BCBA®) or Board
Certified Behavior Analyst-Doctoral (BCBA-D) certification
and/or state licensure;

4. not have Medicare/Medicaid sanctions, or be
excluded from participation in federally funded programs
(i.e., Office of Inspector General’s list of excluded
individuals/entities  (OIG-LEIE), system for award
management (SAM) listing and state Medicaid sanctions
listings); and

5. have a completed criminal background check to
include federal criminal, state criminal, parish criminal and
sex offender reports for the state and parish in which the
behavior analyst is currently working and residing.

a. Criminal background checks must be performed
at the time of hire and at least five years thereafter.

b. Background checks must be current, within a
year prior to the initial Medicaid enrollment application.
Background checks must be performed at least every five
years thereafter.

C. Certified assistant behavior analyst that render ABA-
based therapy services shall meet the following provider
qualifications:

1. must be certified by the Louisiana Behavior Analyst
Board;

2. must work under the supervision of a licensed
behavior analyst;

a. the supervisory relationship must be documented
in writing;

3. must have no sanctions or disciplinary actions, if
state-certified or board-certified by the BACB®;

4. may not have Medicare or Medicaid sanctions, or
be excluded from participation in federally funded programs
(i.e., Office of Inspector General’s list of excluded
individuals/entities  (OIG-LEIE), system for award
management (SAM) listing and state Medicaid sanctions
listings); and

5. have a completed criminal background check to
include federal criminal, state criminal, parish criminal and
sex offender reports for the state and parish in which the
certified assistant behavior analyst is currently working and
residing.

a. Evidence of this background check must be
provided by the employer.
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b. Criminal background checks must be performed
at the time of hire and an update performed at least every
five years thereafter.

D. Registered line technicians that render ABA-based

therapy services shall meet the following provider
qualifications:

1. must be registered by the Louisiana Behavior
Analyst Board;

2. must work under the supervision of a licensed
behavior analyst;

a. the supervisory relationship must be documented
in writing;

3. may not have Medicaid or Medicare sanctions or be
excluded from participation in federally funded programs
(OIG-LEIE listing, SAM listing and state Medicaid
sanctions listings); and

4. have a completed criminal background check to
include federal criminal, state criminal, parish criminal and
sex offender reports for the state and parish in which the
certified assistant behavior analyst is currently working and
residing.

a. Evidence of this background check must be
provided by the employer.

b. Criminal background checks must be performed
at the time of hire and an update performed at least every
five years thereafter.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
Chapter 7. Reimbursements
§701. General Provisions

A. The Medicaid Program shall provide reimbursement
for ABA-based therapy services to enrolled behavior
analysts who are currently licensed and in good standing
with the Louisiana Behavior Analyst Board. Reimbursement
shall only be made for services billed by a licensed behavior
analyst, licensed psychologist, or licensed medical
psychologist.

B. Reimbursement for ABA services shall not be made
to, or on behalf of services rendered by, a parent, a legal
guardian or legally responsible person.

C. Reimbursement shall only be made for services
authorized by the Medicaid Program or its designee.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
§703. Reimbursement Methodology

A. Reimbursement for ABA-based therapy services shall
be based upon a percentage of the commercial rates for
ABA-based therapy services in the state of Louisiana. The
rates are based upon 15 minute units of service, with the
exception of mental health services plan which shall be
reimbursed at an hourly fee rate.

B. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
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Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#043

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Home Health Program
Rehabilitation Services
Reimbursement Rate Increase
(LAC 50:XIII.Chapter 9)

The Department of Health and Hospitals, Bureau of
Health Services Financing repeals the provisions of the June
20, 1997, May 20, 2001, and the May 20, 2004 Rules
governing rehabilitation services and adopts LAC
50:XTIII.Chapter 9 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953(B)(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services  Financing  provides  Medicaid
reimbursement for rehabilitation services covered in the
Home Health Program. In compliance with a court order
from the Melanie Chisholm, et al vs. Kathy Kliebert class
action litigation, the Department of Health and Hospitals,
Bureau of Health Services Financing promulgated an
Emergency Rule which amended the provisions governing
rehabilitation services covered under the Home Health
Program in order to increase the reimbursement rates for
physical and occupational therapy services for recipients
under the age of 21, and to discontinue the automatic
enhanced rate adjustment for these services (Louisiana
Register, Volume 40, Number 2). This Emergency Rule also
repealed the June 20, 1997, May 20, 2001, and the May 20,
2004 Rules governing rehabilitation services covered in the
Home Health Program, and revised and repromulgated the
provisions in a codified format for inclusion in the Louisiana
Administrative Code. This Emergency Rule is being
promulgated to continue the provisions of the February 13,
2014 Emergency Rule.

This action is being taken to promote the health and
welfare of Medicaid recipients by ensuring continued access
to therapy services in the Home Health Program.

Effective February 11, 2015, the department amends the
provisions governing the Home Health Program in order to
increase the reimbursement rates for physical and
occupational therapy services provided to recipients under
the age of 21, and to discontinue the automatic enhanced rate
adjustment for these services.



Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XIII. Home Health
Subpart 1. Home Health Services
Chapter 9. Rehabilitation Services
§901. General Provisions

A. The Medicaid Program provides coverage for
rehabilitation services rendered in the Home Health
Program. Home Health rehabilitation services include:

1. physical therapy;
2. occupational therapy; and
3. speech/language therapy.

B. All home health rehabilitation services must be
medically necessary and prior authorized.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
§903. Reserved.

§905. Reimbursement Methodology

A. The Medicaid Program provides reimbursement for
physical therapy, occupational therapy and speech/language
therapy covered under the Home Health Program.

B. Effective for dates of service on or after February 13,
2014, reimbursement for physical and occupational therapy
services shall be 85 percent of the 2013 Medicare published
rate. There shall be no automatic enhanced rate adjustment
for physical and occupational therapy services.

C. Speech/language therapy services shall continue to be
reimbursed at the flat fee in place as of February 13, 2014
and in accordance with the Medicaid published fee schedule
for speech/language therapy services provided in the Home
Health Program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#044

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Inpatient Hospital Services
Non-Rural, Non-State Hospitals
Children’s Specialty Hospitals Reimbursements
(LAC 50:V.967)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:V.967 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the

13

provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

Due to a budgetary shortfall in SFY 2013, the Department
of Health and Hospitals, Bureau of Health Services
Financing, amended the provisions governing the
reimbursement methodology for inpatient hospital services
to reduce the reimbursement rates paid to non-rural, non-
state hospitals, including children’s specialty hospitals
(Louisiana Register, Volume 40, Number 2).

The department subsequently promulgated an Emergency
Rule which amended the provisions governing the
reimbursement methodology for inpatient hospital services
rendered by children’s specialty hospitals to revise the
reimbursement methodology and establish outlier payment
provisions (Louisiana Register, Volume 40, Number 10).
This Emergency Rule is being promulgated to continue the
provisions of the October 4, 2014 Emergency Rule. This
action is being taken to promote the health and welfare of
Medicaid recipients by maintaining access to neonatal and
pediatric intensive care unit services and encouraging the
continued participation of hospitals in the Medicaid
Program.

Effective February 2, 2015, the Department of Health and
Hospitals, Bureau of Health Services Financing amends the
provisions governing the reimbursement methodology for
inpatient hospital services rendered by children’s specialty
hospitals.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 1. Inpatient Hospitals
Chapter 9. Non-Rural, Non-State Hospitals
Subchapter B. Reimbursement Methodology
§967. Children’s Specialty Hospitals

A. Routine Pediatric Inpatient Services. For dates of
service on or after October 4, 2014, payment shall be made
per a prospective per diem rate that is 81.1 percent of the
routine pediatric inpatient cost per day as calculated per the
“as filed” fiscal year end cost report ending during SFY
2014. The “as filed” cost report will be reviewed by the
department for accuracy prior to determination of the final
per diem rate.

1. Repealed.

B. [Inpatient Psychiatric Services. For dates of service on
or after October 4, 2014, payment shall be a prospective per
diem rate that is 100 percent of the distinct part psychiatric
cost per day as calculated per the as filed fiscal year end cost
report ending during SFY 2014. The as filed cost report will
be reviewed by the department for accuracy prior to
determination of the final per diem rate.

1. Repealed.

C. Carve-Out Specialty Services. These services are
rendered by neonatal intensive care units, pediatric intensive
care units, burn units and include transplants.

1. Transplants. Payment shall be the lesser of costs or
the per diem limitation for each type of transplant. The base
period per diem limitation amounts shall be calculated using
the allowable inpatient cost per day for each type of
transplant per the cost reporting period which ended in SFY
2009. The target rate shall be inflated using the update
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factors published by the Centers for Medicare and Medicaid
(CMS) beginning with the cost reporting periods starting on
or after January 1, 2010.

a. For dates of service on or after September 1,
2009, payment shall be the lesser of the allowable inpatient
costs as determined by the cost report or the Medicaid days
for the period for each type of transplant multiplied times the
per diem limitation for the period.

2. Neonatal Intensive Care Units, Pediatric Intensive
Care Units, and Burn Units. For dates of service on or after
October 4, 2014, payment for neonatal intensive care units,
pediatric intensive care units, and burn units shall be made
per prospective per diem rates that are 84.5 percent of the
cost per day for each service as calculated per the “as filed”
fiscal year end cost report ending during SFY 2014. The “as
filed” cost report will be reviewed by the department for
accuracy prior to determination of the final per diem rate.

D. Children’s specialty hospitals shall be eligible for
outlier payments for dates of service on or after October 4,
2014.

1. Repealed.

1. Repealed.

F. Effective for dates of service on or after February 3,
2010, the per diem rates as calculated per §967.C.1 above
shall be reduced by 5 percent. Effective for dates of service
on or after January 1, 2011, final payment shall be the lesser
of allowable inpatient acute care costs as determined by the
cost report or the Medicaid days as specified per §967.C.1
for the period, multiplied by 95 percent of the target rate per
diem limitation as specified per §967.C.1 for the period.

G. Effective for dates of service on or after August 1,
2010, the per diem rates as calculated per §967.C.1 above
shall be reduced by 4.6 percent. Effective for dates of service
on or after January 1, 2011, final payment shall be the lesser
of allowable inpatient acute care costs as determined by the
cost report or the Medicaid days as specified per §967.C.1
for the period, multiplied by 90.63 percent of the target rate
per diem limitation as specified per §967.C.1 for the period.

H. Effective for dates of service on or after January 1,
2011, the per diem rates as calculated per §967.C.1 above
shall be reduced by 2 percent. Final payment shall be the
lesser of allowable inpatient acute care costs as determined
by the cost report or the Medicaid days as specified per
§967.C.1 for the period, multiplied by 88.82 percent of the
target rate per diem limitation as specified per §967.C.1 for
the period.

L ..

J.  Effective for dates of service on or after August 1,
2012, the per diem rates as calculated per §967.C.1 above
shall be reduced by 3.7 percent. Final payment shall be the
lesser of allowable inpatient acute care costs as determined
by the cost report or the Medicaid days as specified per
§967.C.1 for the period, multiplied by 85.53 percent of the
target rate per diem limitation as specified per §967.C.1 for
the period.

K. Effective for dates of service on or after February 1,
2013, the per diem rates as calculated per §967.C.1 above
shall be reduced by 1 percent. Final payment shall be the
lesser of allowable inpatient acute care costs as determined
by the cost report or the Medicaid days as specified per
§967.-C.1 for the period, multiplied by 84.67 percent of the
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target rate per diem limitation as specified per §967.C.1 for
the period.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
36:2562 (November 2010), amended LR 37:2162 (July 2011), LR
38:2773 (November 2012), LR 39:3097 (November 2013), LR
40:312 (February 2014), repromulgated LR 40:1940 (October
2014), amended LR 40:1941 (October 2014), LR 41:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#045

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Inpatient Hospital Services
Public-Private Partnerships
South Louisiana Area
(LAC 50:V.1703)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:V.1703 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing promulgated an Emergency Rule
which amended the provisions governing inpatient hospital
services to establish supplemental Medicaid payments to
non-state owned hospitals in order to encourage them to take
over the operation and management of state-owned and
operated hospitals that have terminated or reduced services.
Participating non-state owned hospitals shall enter into a
cooperative endeavor agreement with the department to
support this public-provider partnership initiative (Louisiana
Register, Volume 38, Number 11). The department
promulgated an Emergency Rule which amended the
provisions governing reimbursement for Medicaid payments
for inpatient services provided by non-state owned major
teaching  hospitals  participating in  public-private
partnerships which assume the provision of services that
were previously delivered and terminated or reduced by a
state owned and operated facility (Louisiana Register,



Volume 39, Number 4). The department subsequently
promulgated an Emergency Rule which amended the
provisions governing the reimbursement methodology for
inpatient services provided by non-state owned hospitals
participating in public-private partnerships to establish
payments for hospitals located in the Lafayette and New
Orleans areas (Louisiana Register, Volume 39, Number 7).

The department promulgated an Emergency Rule which
amended the provisions of the June 24, 2013 Emergency
Rule governing inpatient hospital services to remove the
provisions governing the cooperative endeavor agreements
for Lafayette and New Orleans area hospitals as a result of
the U.S. Department of Health and Human Services, Centers
for Medicare and Medicaid Services’ disapproval of the
corresponding State Plan Amendments (Louisiana Register,
Volume 40, Number 6). This Emergency Rule is being
promulgated to continue the provisions of the June 20, 2014
Emergency Rule. This action is being taken to promote the
health and welfare of Medicaid recipients by maintaining
recipient access to much needed hospital services.

Effective February 17, 2015, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions governing the reimbursement methodology
for inpatient hospital services provided by non-state owned
hospitals participating in public-private partnerships.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 1. Inpatient Hospital Services
Chapter 17.  Public-Private Partnerships
§1703. Reimbursement Methodology

A. Reserved.

B. Effective for dates of service on or after April 15,
2013, a major teaching hospital that enters into a cooperative
endeavor agreement with the Department of Health and
Hospitals to provide acute care hospital services to Medicaid
and uninsured patients and which assumes providing
services that were previously delivered and terminated or
reduced by a state owned and operated facility shall be
reimbursed as follows:

1. The inpatient reimbursement shall be reimbursed at
95 percent of allowable Medicaid costs. The interim per
diem reimbursement may be adjusted not to exceed the final
reimbursement of 95 percent of allowable Medicaid costs.

C. Baton Rouge Area Cooperative Endeavor Agreement

1. The Department of Health and Hospitals (DHH)
shall enter into a cooperative endeavor agreement (CEA)
with a non-state owned and operated hospital to increase its
provision of inpatient Medicaid hospital services by
providing services that were previously delivered and
terminated by the state-owned and operated facility in Baton
Rouge.

2. A quarterly supplemental payment shall be made to
this qualifying hospital for inpatient services based on dates
of service on or after April 15, 2013. Payments shall be
made quarterly based on the annual upper payment limit
calculation per state fiscal year. Payments shall not exceed
the allowable Medicaid charge differential. The Medicaid
inpatient charge differential is the Medicaid inpatient
charges less the Medicaid inpatient payments (which
includes both the base payments and supplemental

payments).
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3. The qualifying hospital shall provide quarterly
reports to DHH that will demonstrate that, upon
implementation, the annual Medicaid inpatient quarterly
payments do not exceed the annual Medicaid inpatient
charges per 42 CFR 447.271. Before the final quarterly
payment for each state fiscal year the quarterly reports will
be reviewed and verified with Medicaid claims data. The
final quarterly payment for each state fiscal year will be
reconciled and will be adjusted to assure that the annual
payment does not exceed the allowable Medicaid inpatient
charge differential.

4. Inpatient services shall be reimbursed at 95 percent
of allowable Medicaid costs. The interim per diem
reimbursement may be adjusted not to exceed the final
reimbursement of 95 percent of allowable Medicaid costs.

D. - K. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#046

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Intermediate Care Facilities for Persons
with Intellectual Disabilities
Complex Care Reimbursements
(LAC 50:VIL32915)

The Department of Health and Hospitals, Bureau of
Health Services Financing adopts LAC 50:VII.32915 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing currently provides Medicaid
reimbursement to non-state intermediate care facilities for
persons with intellectual disabilities (ICFs/ID) for services
provided to Medicaid recipients.

The department promulgated an Emergency Rule which
amended the provisions governing the reimbursement
methodology for ICFs/ID to establish reimbursement for
complex care services provided to Medicaid recipients
residing in non-state ICFs/ID (Louisiana Register, Volume
40, Number 10). This Emergency Rule is being promulgated
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to continue the provisions of the October 1, 2014 Emergency
Rule. This action is being taken to protect the public health
and welfare of Medicaid recipients with complex care needs
who reside in ICFs/ID.

Effective January 30, 2015, the Department of Health and
Hospitals, Bureau of Health Services Financing proposes to
amend the provisions governing non-state ICFs/ID to
establish reimbursement for complex care services.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part VII. Long Term Care
Subpart 3. Intermediate Care Facilities for Persons with
Intellectual Disabilities
Chapter 329. Reimbursement Methodology
Subchapter A. Non-State Facilities
§32915. Complex Care Reimbursements

A. Effective for dates of service on or after October 1,
2014, non-state intermediate care facilities for persons with
intellectual disabilities may receive an add-on payment to
the per diem rate for providing complex care to Medicaid
recipients who require such services. The add-on rate
adjustment shall be a flat fee amount and may consist of
payment for any one of the following components:

nursing and equipment; or

1. equipment only;

2. direct service worker(DSW);
3. nursing only;

4. equipment and DSW;

5. DSW and nursing;

6.

7

. DSW, nursing, and equipment.

B. Non-state owned ICFs/ID may qualify for an add-on
rate for recipients meeting documented major medical or
behavioral complex care criteria. This must be documented
on the complex support need screening tool provided by the
department. All medical documentation indicated by the
screening tool form and any additional documentation
requested by the department must be provided to qualify for
the add-on payment.

C. In order to meet the complex care criteria, the
presence of a significant medical or behavioral health need
must exist and be documented. This must include:

1. endorsement of at least one qualifying condition
with supporting documentation; and

2. endorsement of symptom severity in the
appropriate category based on qualifying condition(s) with
supporting documentation.

a. Qualifying conditions for complex care must
include at least one of the following as documented on the
complex support need screening tool:

i. significant physical and nutritional needs
requiring full assistance with nutrition, mobility, and
activities of daily living;

ii. complex medical needs/medically fragile; or

iii. complex behavioral/mental health needs.

D. Enhanced Supports. Enhanced supports must be
provided and verified with supporting documentation to
qualify for the add-on payment. This includes:

1. endorsement and supporting documentation
indicating the need for additional direct service worker
resources;

2. endorsement and supporting documentation
indicating the need for additional nursing resources; or
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3. endorsement and supporting documentation
indicating the need for enhanced equipment resources
(beyond basic equipment such as wheelchairs and grab bars).

E. One of the following admission requirements must be
met in order to qualify for the add-on payment:

1. the recipient has been admitted to the facility for
more than 30 days with supporting documentation of
necessity and provision of enhanced supports; or

2. the recipient is transitioning from another similar
agency with supporting documentation of necessity and
provision of enhanced supports.

F. All of the following criteria will apply for continued
evaluation and payment for complex care.

1. Recipients receiving enhanced rates will be
included in annual surveys to ensure continuation of
supports and review of individual outcomes.

2. Fiscal analysis and reporting will be required
annually.

3. The provider will be required to report on the
following outcomes:

a. hospital admissions and diagnosis/reasons for
admission;
b. emergency room visits and diagnosis/reasons for
admission;
c. major injuries;
d. falls; and
e. behavioral incidents.
AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.
Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821—9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#047

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Intermediate Care Facilities for Persons with
Intellectual Disabilities—Public Facilities
Reimbursement Rate Increase
(LAC 50:VIL.32969)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:VIL.32969 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the



provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing amended the provisions
governing the reimbursement methodology for public
intermediate care facilities for persons with developmental
disabilities (ICFs/DD), hereafter referred to as intermediate
care facilities for persons with intellectual disabilities
(ICFs/ID), to establish a transitional Medicaid
reimbursement rate for community homes that are being
privatized (Louisiana Register, Volume 39, Number 2). This
Rule also adopted all of the provisions governing
reimbursements to state-owned and operated facilities and
quasi-public facilities in a codified format for inclusion in
the Louisiana Administrative Code.

The department promulgated an Emergency Rule which
amended the provisions governing the transitional rates for
public facilities in order to redefine the period of transition
(Louisiana Register, Volume 39, Number 10). The
department subsequently promulgated an Emergency Rule to
assure compliance with the technical requirements of R.S.
49:953, and to continue the provisions of the October 1,
2013 Emergency Rule governing transitional rates for public
facilities (Louisiana Register, Volume 40, Number 3). The
department promulgated an Emergency Rule which amended
the provisions governing the reimbursement methodology
for ICFs/ID to increase the add-on amount to the per diem
rate for the provider fee (Louisiana Register, Volume 40,
Number 3).

Due to an increase in the add-on amount to the per diem
rate for the provider fee, the department promulgated an
Emergency Rule which amended the provisions governing
the transitional rates for public facilities in order to increase
the Medicaid reimbursement rate (Louisiana Register,
Volume 40, Number 9). This Emergency Rule is being
promulgated to continue the provisions of the October 1,
2014 Emergency Rule. This action is being taken to protect
the public health and welfare of Medicaid recipients
transitioning from public ICFs/ID by ensuring continued
provider participation in the Medicaid Program.

Effective January 30, 2015, the Department of Health and
Hospitals, Bureau of Health Services Financing amends the
provisions governing the reimbursement methodology for
public intermediate care facilities for persons with
intellectual disabilities.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part VII. Long Term Care
Subpart 3. Intermediate Care Facilities for Persons with
Intellectual Disabilities
Chapter 329. Reimbursement Methodology
Subchapter C. Public Facilities
§32969. Transitional Rates for Public Facilities

A.-F4.

G. Effective for dates of service on or after October 1,
2014, the transitional Medicaid reimbursement rate shall be
increased by $1.85 of the rate in effect on September 30,
2014.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
39:326 (February 2013), LR 41:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#048

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Medicaid Eligibility
Provisional Medicaid Program
(LAC 50:111.2305)

The Department of Health and Hospitals, Bureau of
Health Services Financing adopts LAC 50:111.2305 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

Section 1902(a)(10) of Title XIX of the Social Security
Act and Section 435.210 of Title 42 of the Code of Federal
Regulations (CFR) provides states with the option to cover
individuals under their Medicaid State Plan who are aged or
have a disability, and who meet the income and resource
requirements for supplemental security income (SSI) cash
assistance. These individuals must be referred to the Social
Security Administration (SSA) for assistance as there
currently is no eligibility category under the Medicaid
Program to provide them with Medicaid benefits. Their
Medicaid eligibility is contingent upon a favorable decision
for SSI cash assistance.

Pursuant to Section 1902(a)(10)of Title XIX of the Social
Security Act and 42 CFR 435.210, the Department of Health
and Hospitals, Bureau of Health Services Financing
promulgated an Emergency Rule which adopted provisions
to include this optional coverage group under the Medicaid
State Plan by implementing the Provisional Medicaid
Program (Louisiana Register, Volume 40, Number 2). This
Medicaid program provides interim Medicaid-only benefits
to eligible individuals until such time that a decision has
been rendered on their SSI cash assistance application
pending with the Social Security Administration. This
Emergency Rule is being promulgated to continue the
provisions of the February 9, 2014 Emergency Rule.
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This action is being taken to avoid imminent peril to the
health and safety of certain individuals who would have to
wait for a Social Security Administration decision to receive
Medicaid benefits in order to obtain necessary medical care.

Effective February 7, 2015, the Department of Health and
Hospitals, Bureau of Health Services Financing hereby
adopts provisions to implement the Provisional Medicaid
Program.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part I11. Eligibility
Subpart 3. Eligibility Groups and Factors
Chapter 23.  Eligibility Groups and Medicaid
Programs
§230S. Provisional Medicaid Program

A. The Provisional Medicaid Program provides interim
Medicaid-only coverage to individuals who:

1. are aged or have a disability;

2. meet income and resource requirements for
supplemental security income (SSI) cash assistance; and

3. have applied for benefits through the Social
Security Administration (SSA) and are awaiting a decision
on the pending application.

a. Applicants shall have 90 days from the date of
Medicaid application to provide proof to the department of a
pending application with SSA. If proof of a pending
application with SSA is not received timely, after
notification by the department has been issued, interim
Medicaid benefits shall be terminated.

b. Individuals who would be ineligible for SSI cash
assistance due to factors other than excess income and
resources or meeting the disability criteria of the program
are exempt from the requirement to have a pending
application for benefits with the Social Security
Administration (SSA).

B. The Provisional Medicaid Program provides coverage
to individuals with income equal to or less than the federal
benefit rate (FBR), and resources that are equal to or less
than the resource limits of the SSI cash assistance program.

C. A certification period for the Provisional Medicaid
Program shall not exceed six months, and shall end upon the
final decision being rendered on the recipient’s pending
application for benefits through the SSA, whether the
outcome is receipt of benefits or denial of benefits due to
excess income and resources or not meeting SSA’s disability
or age criteria.

D. Retroactive coverage up to three months prior to the
receipt of the Medicaid application shall be available to
recipients in the Provisional Medicaid Program.

1. Any retroactive coverage period shall not be prior
to the implementation date of the Provisional Medicaid
Program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
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copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#049

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Medical Transportation Program
Non-Emergency Medical Transportation
(LAC 50:XXVII.Chapter 5)

The Department of Health and Hospitals, Bureau of
Health Services Financing repeals and replaces the
provisions of the October 20, 1994 Rule governing non-
emergency medical transportation, and amends LAC
50:XXVII.Chapter 5 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953(B)(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopted
provisions governing non-emergency medical transportation
(NEMT) (Louisiana Register, Volume 20, Number 10). The
department promulgated an Emergency Rule which repealed
the October 20, 1994 Rule in order to revise the provisions
governing NEMT services, and to ensure that these
provisions are appropriately promulgated in a codified
format for inclusion in the Louisiana Administrative Code.
This Emergency Rule also amended the provisions
governing the reimbursement methodology for NEMT
services to replace the monthly payment of capitated rates
with a monthly per trip payment methodology (Louisiana
Register, Volume 40, Number 10). This Emergency Rule is
being promulgated in order to continue the provisions of the
October 1, 2014 Emergency Rule. This action is being taken
to promote the health and welfare of Medicaid recipients by
ensuring continued access to non-emergency medical
transportation services.

Effective January 30, 2015, the Department of Health and
Hospitals, Bureau of Health Services Financing amends the
provisions governing the reimbursement methodology for
non-emergency medical transportation.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XXVII. Medical Transportation Program
Chapter 5. Non-Emergency Medical Transportation
Subchapter A. General Provisions
§501. Introduction

A. Non-emergency medical transportation (NEMT) is
non-emergency transportation to and from the providers of
routine Medicaid covered services for Medicaid recipients.
NEMT is intended to provide transportation only after all
reasonable means of free transportation have been explored
and found to be unavailable.



AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
§503. Prior Authorization

A. NEMT services require prior authorization. The
department or its designee will authorize transportation after
verifying the recipient’s Medicaid eligibility and validity of
medical appointment(s).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
§505. Requirements for Coverage

A. When transportation is not available through family
and friends, payment shall be authorized for the least costly
means of transportation available. The least costly means of
transportation shall be determined by the department and
shall be determined according to the following hierarchy:

1. city or parish public transportation;

2. family and friends who meet the state license and
insurance requirements and who are willing to:

a. enroll in the Medicaid Program; and
b. be paid a published rate for providing non-
emergency transportation;

3. intrastate public conveyance (such as bus, train or
plane);

4. nonprofit agencies and organizations that provide a
transportation service and who are enrolled in the Medicaid
Program; and

5. for profit providers enrolled in the Medicaid
Program.

B. Recipients shall be allowed a choice of providers
when the costs of two or more providers are equal.

C. Recipients are encouraged to utilize medical providers
of their choice in the community in which they reside when
the recipient is also in need of Medicaid reimbursed
transportation services. The fact that the department will still
pay for the actual medical service received outside the
community in which the recipient resides does not obligate
the department to reimburse for transportation to
accommodate such a choice.

D. When the recipient chooses to utilize a medical
provider outside of the community due to preference and/or
history, payment may be authorized only for the cost of
transportation to the nearest available provider.

E. The recipient may be responsible for securing any
agreements with family and friends, nonprofit or profit
providers to make the longer trip for the payment authorized.
If the recipient needs help with making such arrangements,
the department will help but the help given will imply no
obligation to provide a greater reimbursement.

F. When specialty treatment required by the recipient
necessitates travel over extended distances, authorization for
payment for intrastate transportation shall be determined
according to the following criteria.

1. Intrastate transportation reimbursement shall be
authorized when medical services are not available to the
recipient in his’her community.

2. Payment shall be
transportation is not available.

3. The department shall still authorize payment only
for the most economical means of transportation. This may

authorized when free
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be through negotiating payment for transportation with
family and or friends or through accessing the public
conveyance systems such as bus, train or plane.

4. The determination as to use of public conveyance
shall be based on least cost, medical condition of the
recipient to be transported, and availability of public
conveyance.

G. When it has been verified that public conveyance is
unavailable or inappropriate for intrastate transportation the
recipient shall solicit transportation from family and friends.
The department will authorize payment to assist the family
in accessing the needed medical services.

1. Payment will be based on distance to be traveled to
the nearest available similar or appropriate medical services,
parking and tolls. In determining the amount of payment the
cost of the least costly public conveyance shall be used as
the base cost to be paid to the family. Payment shall not be
available for room and board or meals.

H. When no other means of transportation is available
through family and friends or public conveyance, the
department will solicit intrastate transportation through a
nonprofit provider.

1. The nonprofit provider will be paid a fee based on
the current fee schedule.

2. If the nonprofit provider cannot accept the trip then
the department will reimburse for-profit providers based on
the current fee schedule.

I.  The department will not authorize “same day” trips
except in the instance of need for immediate medical care
due to injury or illness. Same day trips will not be authorized
for scheduled appointments for predictable or routine
medical care. Recipients will be asked to reschedule the
appointment and make the subsequent request for
transportation timely.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
Subchapter B. Recipient Responsibilities
§521. General Provisions

A. Recipients shall participate in securing transportation
at a low cost and shall agree to use public transportation or
solicit transportation from family and friends as an
alternative to more costly means of transport.

B. When the recipient alleges that public conveyance
cannot be used due to medical reasons, then verification
shall be provided by giving the department a written
statement from a doctor that includes the specific reason(s)
that the use of public conveyance is contraindicated by the
medical condition of the recipient. In no case can preference
of the recipient be the sole determining factor in excluding
use of public conveyance.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
Subchapter C. Provider Responsibilities
§541. Provider Enrollment

A. For-profit providers must comply with all state laws
and the regulations of any other governing state agency or
commission or local entity to which they are subject as a
condition of enrollment and continued participation in the
Medicaid Program.
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B. Nonemergency medical transportation  profit
providers shall have a minimum liability insurance coverage
of $100,000 per person and $300,000 per accident or a
$300,000 combined service limits policy.

1. The liability policy shall cover any and all:

a. autos;
b. hired autos; and
c. non-owned autos.

2. Premiums shall be prepaid for a period of six
months. Proof of prepaid insurance must be a true and
correct copy of the policy issued by the home office of the
insurance company. Statements from the agent writing the
policy will not be acceptable. Proof must include the dates of
coverage and a 30 day cancellation notification clause. Proof
of renewal must be received by the department no later than
48 hours prior to the end date of coverage. The policy must
provide that the 30 day cancellation notification be issued to
the Bureau of Health Services Financing.

3. Upon notice of cancellation or expiration of the
coverage, the department will immediately cancel the
provider agreement for participation. The ending date of
participation shall be the ending date of insurance coverage.
Retroactive coverage statements will not be accepted.
Providers who lose the right to participate due to lack of
prepaid insurance may re-enroll in the transportation
program and will be subject to all applicable enrollment
procedures, policies, and fees for new providers.

C. As a condition of reimbursement for transporting
Medicaid recipients to medical services, family and friends
must maintain the state minimum automobile liability
insurance coverage, a current state inspection sticker, and a
current valid driver’s license. No special inspection by the
department will be conducted. Proof of compliance with the
three listed requirements for this class of provider must be
submitted when enrollment in the department is sought.
Proof shall be the sworn and notarized statement of the
individual enrolling for payment, certifying that all three
requirements are met. Family and friends shall be enrolled
and shall be allowed to transport up to three specific
Medicaid recipients or all members of one Medicaid
assistance unit. The recipients to be transported by each such
provider will be noted in the computer files of the
department. Individuals transporting more than three
Medicaid recipients shall be considered profit providers and
shall be enrolled as such.

D. As a condition of participation for out-of-state
transport, providers of transportation to out-of-state medical
services must be in compliance with all applicable federal
intrastate commerce laws regarding such transportation,
including but not limited to, the $1,000,000 insurance
requirement. Proof of compliance with all interstate
commerce laws must be submitted when enrollment in the
Medicaid Program is sought or prior to providing any out-of-
state Medicaid transportation.

E. A provider must agree to cover the entire parish or
parishes for which he provides non-emergency medical
transportation services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
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§543. Trip Coordination

A. Dispatch personnel will coordinate to the extent
possible, trips for family members so that all recipients in a
family are transported as a unit at one time to the same or
close proximity providers.

B. Providers must submit a signed affidavit with claims
certifying that a true and correct bill is being submitted.

C. If the provider has declined to accept a trip on a
particular day the dispatch personnel will not assign
additional trips to that provider for that same day.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
§545.  Provider Suspension and Termination

A. Providers are subject to suspension from the NEMT
Program upon department documentation of inappropriate
billing practices.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:
Subchapter D. Reimbursement
§565. General Provisions

A. Reimbursement for NEMT services shall be based
upon the current fee schedule.

B. Reimbursement for NEMT to regular, predictable and
continuing medical services, such as hemodialysis,
chemotherapy or rehabilitation therapy, as determined by the
department, shall be based on a capitated rate paid by
individual trip.

C. Reimbursement will not be made for any additional
person(s) who must accompany the recipient to the medical
provider.

D. An individual provider will be reimbursed for a trip to
the nearest facility that will meet the recipient’s medical
needs. However, the individual provider may transport the
recipient to a more distant facility if the individual provider
will accept reimbursement from the department to the
nearest facility and assumes responsibility for additional
expenses incurred.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:

§573. Non-Emergency, Non-Ambulance
Transportation
A.-FS5.

G. Effective for dates of service on or after October 1,
2014, the monthly payment of capitated rates shall be
replaced with a per trip payment methodology.

1. Payments previously made using the monthly
capitated rate shall be made by dividing the monthly rate by
the number of authorized trips within a given month. Each
trip will then be reimbursed separately.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 33:462 (March 2007), LR 34:878 (May
2008), amended by the Department of Health and Hospitals,
Bureau of Health Services Financing, LR 36:2564 (November



2010), LR 37:3030 (October 2011), amended LR 38:3214
(December 2012), LR 41:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#050

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Outpatient Hospital Services
Public-Private Partnerships
South Louisiana Area
(LAC 50:V.6703)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:V.6703 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing promulgated an Emergency Rule
which amended the provisions governing outpatient hospital
services to establish supplemental Medicaid payments to
non-state owned hospitals in order to encourage them to take
over the operation and management of state-owned hospitals
that have terminated or reduced services (Louisiana
Register, Volume 38, Number 11). Participating non-state
owned hospitals shall enter into a cooperative endeavor
agreement with the department to support this public-private
partnership initiative. The department promulgated an
Emergency Rule which amended the provisions of the
November 1, 2012 Emergency Rule to revise the
reimbursement methodology in order to correct the federal
citation (Louisiana Register, Volume 39, Number 3). The
department promulgated an Emergency Rule which amended
the provisions governing the reimbursement methodology
for outpatient services provided by non-state owned major
teaching  hospitals  participating in  public-private
partnerships which assume the provision of services that
were previously delivered and terminated or reduced by a
state owned and operated facility (Louisiana Register,
Volume 39, Number 4). The department promulgated an
Emergency Rule which amended the provisions governing
the reimbursement methodology for outpatient services
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provided by non-state owned hospitals participating in
public-private partnerships to establish payments for
hospitals located in the Lafayette and New Orleans areas
(Louisiana Register, Volume 39, Number 7).

The department promulgated an Emergency Rule which
amended the provisions of the June 24, 2013 Emergency
Rule to remove the New Orleans Area hospital which was
erroneously included in these provisions (Louisiana
Register, Volume 39, Number 10). This Emergency Rule is
being promulgated to continue the provisions of the October
20, 2013 Emergency Rule. This action is being taken to
promote the health and welfare of Medicaid recipients by
maintaining recipient access to much needed hospital
services.

Effective February 16, 2015, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions governing the reimbursement methodology
for outpatient hospital services provided by non-state owned
hospitals participating in public-private partnerships.

Title 50
PULIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 5. Outpatient Hospital Services
Chapter 67. Public-Private Partnerships
§6703. Reimbursement Methodology

A.-B.5. Reserved.

C. Baton Rouge Area Cooperative Endeavor Agreement

1. The Department of Health and Hospitals shall enter
into a cooperative endeavor agreement with a non-state
owned and operated hospital to increase its provision of
outpatient Medicaid hospital services by providing services
that were previously delivered and terminated by the state-
owned and operated facility in Baton Rouge.

2. A quarterly supplemental payment may be made to
this qualifying hospital for outpatient services based on dates
of service on or after April 15, 2013. Payments may be made
quarterly based on the annual upper payment limit
calculation per state fiscal year. Maximum payments shall
not exceed the upper payment limit per 42 CFR 447.321.

D. Lafayette Area Cooperative Endeavor Agreement

1. The Department of Health and Hospitals shall enter
into a cooperative endeavor agreement with a non-state
owned and operated hospital to increase its provision of
outpatient Medicaid hospital services by assuming the
management and operation of services at a facility in
Lafayette where such services were previously provided by a
state owned and operated facility.

2. Effective for dates of service on or after June 24,
2013, a quarterly supplemental payment may be made to this
qualifying hospital for outpatient services. Payments may be
made quarterly based on the annual upper payment limit
calculation per state fiscal year. Maximum payments shall
not exceed the upper payment limit per 42 CFR 447.321.

E.-E.2. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR: 41

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.
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Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#051

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Pharmacy Benefits Management Program
Methods of Payment
(LAC 50:XXIX.105 and Chapter 9)

The Department of Health and Hospitals, Bureau of
Health Services Financing hereby rescinds the provisions of
the November 1, 2012 Emergency Rule which revised the
reimbursement methodology for pharmacy services covered
under the Medical Assistance Program as authorized by R.S.
36:254. This Emergency Rule was adopted on October 19,
2012 and published in the November 20, 2012 edition of the
Louisiana Register. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953(B)(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing provides coverage and
reimbursement for prescription drugs to Medicaid eligible
recipients enrolled in the Medicaid Program. The department
promulgated an Emergency Rule which amended the
provisions of the September 5, 2012 Emergency Rule to
further revise the provisions governing the methods of
payment for prescription drugs and the dispensing fee
(Louisiana Register, Volume 38, Number 11).

Upon further consideration and consultation with the U.S.
Department of Health and Human Services, Centers for
Medicaid and Medicare Services (CMS) on the
corresponding Medicaid State Plan Amendment, the
department determined that it was necessary to rescind the
provisions of the November 1, 2012 Emergency Rule
governing the reimbursement methodology for services
rendered in the Pharmacy Benefits Management Program,
and to return to the reimbursement rates in effect on
September 5, 2012 which is consistent with the currently
approved Medicaid State Plan (Louisiana Register, Volume
40, Number 10). This Emergency Rule is being promulgated
to continue the provisions of the October 1, 2014 Emergency
Rule.

Effective January 30, 2015, the Department of Health and
Hospitals, Bureau of Health Services Financing rescinds the
Emergency Rule governing pharmacy services which
appeared in the November 20, 2013 edition of the Louisiana
Register on pages 2725-2728.
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Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to all inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#052

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Pharmacy Benefits Management Program
State Supplemental Rebate Agreement Program
(LAC 50:XXIX.Chapter 11)

The Department of Health and Hospitals, Bureau of
Health Services Financing adopts LAC 50:XXIX.Chapter 11
in the Medical Assistance Program as authorized by R.S.
36:254 and pursuant to Title XIX of the Social Security Act.
This Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing provides Medicaid coverage of
prescription drugs through its Pharmacy Benefits
Management Program. The department amended the
provisions governing the Pharmacy Benefits Management
Program in order to establish provisions for the Medicaid
Program’s participation in The Optimal PDL S$olution
(TOPS) State Supplemental Rebate Agreement Program
which is a multi-state Medicaid state supplemental drug
rebate pooling initiative (Louisiana Register, Volume 39,
Number 10). This program allows states to leverage their
pharmaceutical purchasing power as a group to achieve
more supplemental rebates than could be achieved
independently. It is anticipated that this program will lower
the net cost of brand drugs and the overall dollars spent on
pharmacy benefits. The department promulgated an
Emergency Rule to assure compliance with the technical
requirements of R.S. 49:953, and to continue the provisions
of the October 1, 2013 Emergency Rule governing the
Pharmacy Benefits Management Program which established
provisions for the Medicaid Program’s participation in The
Optimal PDL $olution (TOPS$) State Supplemental Rebate
Agreement Program (Louisiana Register, Volume 40,
Number 3). This Emergency Rule is being promulgated to
continue the provisions of the February 22, 2014 Emergency
Rule. This action is being taken to avoid a budget deficit in
the medical assistance programs.

Effective February 20, 2015, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions governing the Medicaid coverage of
prescription drugs to establish provisions for participation in
TOPS$ State Supplemental Rebate Agreement Program.



Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XXIX. Pharmacy

Chapter 11.  State Supplemental Rebate Agreement
Program
§1101. General Provisions

A. Effective October 1, 2013, the Department of Health
and Hospitals, Bureau of Health Services Financing hereby
establishes provisions for participation in The Optimal PDL
$olution (TOP$) State Supplemental Rebate Agreement
(SRA) Program. TOP$ is a multi-state Medicaid state
supplemental drug rebate pooling initiative approved by the
U.S. Department of Health and Human Services, Centers for
Medicare and Medicaid Services and administered by
Provider Synergies, L.L.C/Magellan Medicaid
Administration. The purpose of this program is to allow
states the opportunity to leverage their pharmaceutical
purchasing power as a group to achieve more supplemental
rebates and discounts from prescription drug companies than
could be achieved independently.

B. Pursuant to R.S. 46:153.3, the department shall enter
into a contractual agreement with Provider Synergies to
participate in TOP$. Provider Synergies/Magellan Medicaid
Administration will act on the department’s behalf to
provide the necessary administration services relative to this
agreement for the provision of state supplemental drug
rebate contracting and preferred drug list administration
services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 41:

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#053

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Professional Services Program
Immunizations
Reimbursement Methodology
(LAC 50:1X.8305 and 8505)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:1X.8305 and
§8505 in the Medical Assistance Program as authorized by
R.S. 36:254 and pursuant to Title XIX of the Social Security
Act. This Emergency Rule is promulgated in accordance
with the provisions of the Administrative Procedure Act,
R.S. 49:953(B)(1) et seq., and shall be in effect for the
maximum period allowed under the Act or until adoption of
the final Rule, whichever occurs first.
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The Department of Health and Hospitals, Bureau of
Health Services Financing and the Office of Public Health
(OPH) adopted provisions to establish Medicaid payment of
uncompensated care costs for the administration of vaccines
rendered by OPH to Medicaid eligible recipients (Louisiana
Register, Volume 39, Number 1).

The Patient Protection and Affordable Care Act (PPACA)
requires states to reimburse certain primary care services,
including the administration of specified immunizations (if
they were covered), at an increased rate. In compliance with
PPACA and federal regulations, the department promulgated
an Emergency Rule which amended the provisions
governing the reimbursement methodology for Medicaid
payments to providers for the administration of certain
vaccines to children to increase the reimbursement rates
(Louisiana Register, Volume 39, Number 1). The provisions
governing an increase in rates for the administration of
certain vaccines to adults were inadvertently omitted from
the January 1, 2013 Emergency Rule. The department
promulgated an Emergency Rule which amended the
January 1, 2013 Emergency Rule in order to incorporate
provisions governing an increase in rates for the
administration of certain vaccines to adults and to revise the
payment methodology (Louisiana Register, Volume 39,
Number 2). This Emergency Rule is being promulgated to
continue the provisions of the February 20, 2013 Emergency
Rule. This action is being taken to avoid federal sanctions
and to secure enhanced federal funding.

Effective February 16, 2015 the Department of Health and
Hospitals, Bureau of Health Services Financing amends the
provisions governing the reimbursement methodology for
the administration of immunizations.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part IX. Professional Services Program
Subpart 7. Immunizations
Chapter 83.  Children’s Immunizations
§8305. Reimbursement Methodology

A.-C3a.

D. Effective for dates of service on or after January 1,
2013 through December 31, 2014, certain vaccine
administration services shall be reimbursed at payment rates
consistent with the methodologies that apply to such services
and physicians under Part B of Title XVIII of the Social
Security Act (Medicare) and the Vaccines for Children
(VFC) Program.

1. The following vaccine service codes, when covered
by the Medicaid Program and provided under the VFC
Program, shall be reimbursed at an increased rate:

a. 90471, 90472, 90473 and 90474; or
b. their successor codes as specified by the U.S.
Department of Health and Human Services.

2. Qualifying Criteria. Reimbursement shall be
limited to specified services furnished by a physician, either
a doctor of osteopathy or a medical doctor or under the
personal supervision of a physician, who attests to a
specialty or subspecialty designation in family medicine,
general internal medicine or pediatrics, and also attests to
meeting one or more of the following criteria:

a. certification as a specialist or subspecialist within
family medicine, general internal medicine or pediatric
medicine by the American Board of Medical Specialists
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(ABMS), the American Board of Physician Specialties
(ABPS), or the American Osteopathic Association (AOA);
or

b. specified evaluation and management and
vaccine services that equal at least 60 percent of total
Medicaid codes paid during the most recently completed
calendar year, or for newly eligible physicians the prior
month.

3. Payment Methodology. For vaccine administration
services provided under the Vaccines for Children Program
in calendar years 2013 and 2014, the reimbursement shall be
the lesser of the:

a. regional maximum administration fee; or

b. Medicare fee schedule rate in calendar years
2013 or 2014 that reflects the mean value over all parishes
(counties) of the rate for each of the specified code(s) or, if
greater, the payment rates that would be applicable in those
years using the calendar year 2009 Medicare physician fee
schedule conversion factor multiplied by the calendar year
2013 and 2014 relative value units in accordance with 42
CFR 447.405 as approved by the Centers for Medicare and
Medicaid Services.

4. The department shall make a payment to the
provider for the difference between the Medicaid rate and
the increased rate, if any.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:71 (January 2009), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing and the Office of Public Health, LR 39:96 (January
2013), amended by the Department of Health and Hospitals,
Bureau of Health Services Financing, LR 41:

Chapter 85. Adult Immunizations
§8505. Reimbursement Methodology

A.-B3a.

C. Effective for dates of service on or after January 1,
2013 through December 31, 2014, certain vaccine
administration services shall be reimbursed at payment rates
consistent with the methodology that applies to such services
and physicians under Part B of Title XVIII of the Social
Security Act (Medicare).

1. The following vaccine service codes, when covered
by the Medicaid Program, shall be reimbursed at an
increased rate:

a. 90471, 90472, 90473 and 90474; or

b. their successor codes as specified by the U.S.
Department of Health and Human Services.

2. Qualifying Criteria. Reimbursement shall be
limited to specified services furnished by a physician, either
a doctor of osteopathy or a medical doctor or under the
personal supervision of a physician, who attests to a
specialty or subspecialty designation in family medicine,
general internal medicine or pediatrics, and also attests to
meeting one or more of the following criteria:

a. certification as a specialist or subspecialist within
family medicine, general internal medicine or pediatric
medicine by the American Board of Medical Specialists
(ABMS), the American Board of Physician Specialties
(ABPS), or the American Osteopathic Association (AOA);
or
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b. specified evaluation and management and
vaccine services that equal at least 60 percent of total
Medicaid codes paid during the most recently completed
calendar year, or for newly eligible physicians the prior
month.

3. Payment Methodology. For vaccine administration
services provided in calendar years 2013 and 2014, the
reimbursement shall be the lesser of the:

a. Medicare fee schedule rate in calendar years
2013 or 2014 that reflects the mean value over all parishes
(counties) of the rate for each of the specified code(s) or, if
greater, the payment rates that would be applicable in those
years using the calendar year 2009 Medicare physician fee
schedule conversion factor multiplied by the calendar year
2013 and 2014 relative value units in accordance with 42
CFR 447.405 as approved by the Centers for Medicare and
Medicaid Services; or

b. provider’s actual billed charges for the service.

4. The department shall make a payment to the
provider for the difference between the Medicaid rate and
the increased rate, if any.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing and the
Office of Public Health, LR 39:97 (January 2013), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 41:

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to all inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#054

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Rehabilitation Clinics
Physical and Occupational Therapies
Reimbursement Rate Increase
(LAC 50:X1.301 and 303)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:X1.301 and §303
in the Medical Assistance Program as authorized by R.S.
36:254 and pursuant to Title XIX of the Social Security Act.
This Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing  provides Medicaid
reimbursement for physical, occupational and speech



therapies provided in rehabilitation clinics to recipients
under the age of 21.

Due to a budgetary shortfall in state fiscal year 2013, the
Department of Health and Hospitals, Bureau of Health
Services Financing promulgated an Emergency Rule which
amended the provisions governing rehabilitation clinics in
order to terminate the coverage and Medicaid reimbursement
of services rendered to recipients 21 years of age and older
(Louisiana Register, Volume 39, Number 1).In  compliance
with a court order from the Melanie Chisholm, et al vs.
Kathy Kliebert class action litigation, the Department of
Health and Hospitals, Bureau of Health Services Financing
promulgated an Emergency Rule which amended the
reimbursement methodology for rehabilitation clinics in
order to increase the reimbursement rates for physical and
occupational therapy services rendered to recipients under
the age of 21 (Louisiana Register, Volume 40, Number 2).
This Emergency Rule is being promulgated to continue the
provisions of the February 13, 2014 Emergency Rule. This
action is being taken to promote the health and welfare of
Medicaid recipients by ensuring continued access to therapy
services provided by rehabilitation clinics.

Effective February 11, 2015, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions governing the reimbursement methodology
for rehabilitation clinics in order to increase the
reimbursement rates.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XI. Clinic Services
Subpart 1. Rehabilitation Clinics
Chapter 3. Reimbursement
§301. Reimbursement Methodology

A. The Medicaid Program provides reimbursement for
physical therapy, occupational therapy and speech therapy
rendered in rehabilitation clinics to recipients under the age
of 21.

B. Effective for dates of service on or after February 1,
2013, reimbursement shall not be made for services rendered
to recipients 21 years of age and older.

C. Effective for dates of service on or after February 13,
2014, reimbursement for physical and occupational therapy
services shall be 85 percent of the 2013 Medicare published
rate. There shall be no automatic enhanced rate adjustment
for physical and occupational therapy services.

D. Speech/language therapy services shall continue to be
reimbursed at the flat fee in place as of February 13, 2014
and in accordance with the Medicaid published fee schedule
for speech/language therapy services provided to recipients
under the age of 21 in rehabilitation clinics.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 30:1021 (May 2004), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 41:

§303. Reimbursement (Ages 0 up to 3)

Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 30:1034 (May 2004), repealed by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 41:

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#055

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

School Based Health Centers
Rehabilitation Services
Reimbursement Rate Increase
(LAC 50:XV.9141)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:XV.9141 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopted
provisions to allow for Medicaid coverage and
reimbursement of mental health services provided to
students by School Based Health Centers and to establish
provisions for other Medicaid-covered services students
already receive (Louisiana Register, Volume 34, Number 7).

In compliance with a court order from the Melanie
Chisholm, et al vs. Kathy Kliebert class action litigation, the
Department of Health and Hospitals, Bureau of Health
Services Financing promulgated an Emergency Rule which
amended the provisions governing the reimbursement
methodology for school based health centers in order to
increase the reimbursement rates for physical and
occupational therapy services (Louisiana Register, Volume
40, Number 2). This Emergency Rule is being promulgated
to continue the provisions of the February 13, 2014
Emergency Rule. This action is being taken to promote the
health and welfare of Medicaid recipients by ensuring
continued access to therapy services in school based health
centers.

Effective February 10, 2015, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions governing the reimbursement methodology
for school based health centers to increase the
reimbursement rates for physical and occupational therapies.
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Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XV. Services for Special Populations
Subpart 5. Early and Periodic Screening, Diagnosis, and
Treatment
Chapter 91.  School Based Health Centers

Subchapter E. Reimbursement
§9141. Reimbursement Methodology

A.-B.2...

C. Effective for dates of service on or after February 13,
2014, reimbursement for physical and occupational therapy
services shall be 85 percent of the 2013 Medicare published
rate.

D. Speech/language therapy services shall continue to be
reimbursed at the flat fee in place as of February 13, 2014
and in accordance with the Medicaid published fee schedule
for speech/language therapy services provided in school
based health centers.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:1420 (July 2008), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 41:

Interested persons may submit written comments to J.
Ruth Kennedy, Bureau of Health Services Financing, P.O.
Box 91030, Baton Rouge, LA 70821-9030 or by email to
MedicaidPolicy@la.gov. Ms. Kennedy is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Kathy H. Kliebert

Secretary
1501#056

DECLARATION OF EMERGENCY

Department of Natural Resources
Office of Conservation

Statewide Orders No. 29-B and 29-B-a
(LAC 43:XIX.Chapters 2 and 11)

Order extending the deadline of drilling and completion
operational and safety requirements for wells drilled in
search or for the production of oil or natural gas at water
locations.

Pursuant to the power delegated under the laws of the
State of Louisiana, and particularly Title 30 of the Revised
Statutes of 1950, as amended, and in conformity with the
provisions of the Louisiana Administrative Procedure Act,
Title 49, Sections 953(B)(1) and (2), 954(B)(2), as amended,
the following emergency rule and reasons therefore are now
adopted and promulgated by the Commissioner of
Conservation as being necessary to protect the public health,
safety and welfare of the people of the state of Louisiana, as
well as the environment generally, by extending the
effectiveness of the emergency rule this rule supersedes the
previous emergency rule for drilling and completion
operational and safety requirements for wells drilled in
search of oil and natural gas at water locations. The
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following emergency rule provides for Commissioner of
Conservation  approved  exceptions to  equipment
requirements on workover operations. Furthermore, the
extension of the rule allows more time to complete
comprehensive rule amendments.

A. Need and Purpose for Emergency Rule

In light of the Gulf of Mexico Deepwater Horizon oil
spill incident in federal waters approximately fifty miles off
Louisiana’s coast and the threat posed to the natural
resources of the State, and the economic livelihood and
property of the citizens of the State caused thereby, the
Office of Conservation began a review of its current drilling
and completion operational and safety requirements for
wells drilled in search of oil and natural gas at water
locations. While the incidents of blowout of Louisiana wells
is minimal, occurring at less than three-tenths of one percent
of the wells drilled in Louisiana since 1987, the great risk
posed by blowouts at water locations to the public health,
safety and welfare of the people of the State, as well as the
environment generally, necessitated the rule amendments
contained herein.

After implementation of the Emergency Rule,
Conservation formed an ad hoc committee to further study
comprehensive rulemaking in order to promulgate new
permanent regulations which ensure increased operational
and safety requirements for the drilling or completion of oil
and gas wells at water locations within the State. Based upon
the work of this ad hoc committee, draft proposed rules that
would replace these emergency rules are being created for
the consideration and comment by interested parties. These
draft proposed rules were published in the Potpourri Section
of the Louisiana State Register on July 20, 2012. Rule
promulgation is expected to continue with revised draft rules
being published as a Notice of Intent within the next sixty
days.

B. Synopsis of Emergency Rule

The Emergency Rule set forth hereinafter is intended to
provide greater protection to the public health, safety and
welfare of the people of the State, as well as the environment
generally by extending the effectiveness of new operational
and safety requirements for the drilling and completion of oil
and gas wells at water locations. Following the Gulf of
Mexico-Deepwater Horizon oil spill, the Office of
Conservation ("Conservation") investigated the possible
expansion of Statewide Orders No. 29-B and 29-B-a
requirements relating to well control at water locations. As
part of the rule expansion project, Conservation reviewed the
well control regulations of the U.S. Department of the
Interior's Mineral Management Service or MMS (now
named the Bureau of Safety and Environmental
Enforcement). Except in the instances where it was
determined that the MMS provisions were repetitive of other
provisions already being incorporated, were duplicative of
existing Conservation regulations or were not applicable to
the situations encountered in Louisiana's waters, all
provisions of the MMS regulations concerning well control
issues at water locations were adopted by the preceding
Emergency Rules, which this rule supersedes, integrated into
Conservation's Statewide Orders No. 29-B and 29-B-a.

Conservation is currently performing a comprehensive
review of its regulations as it considers future amendments
to its operational rules and regulations found in Statewide



Order No. 29-B and elsewhere. Specifically, the Emergency
Rule extends the effectiveness of a new Chapter within
Statewide Order No. 29-B (LAC 43:XIX.Chapter 2) to
provide additional rules concerning the drilling and
completion of oil and gas wells at water locations,
specifically providing for the following: rig movement and
reporting requirements, additional requirements for
applications to drill, casing program requirements,
mandatory diverter systems and blowout preventer
requirements, oil and gas well-workover operations, diesel
engine safety requirements, and drilling fluid regulations.
Further, the Emergency Rule amends Statewide Order No.
29-B-a (LAC 43:XIX.Chapter 11) to provide for and expand
upon rules concerning the required use of storm chokes in
oil and gas wells at water locations.

C. Reasons

Recognizing the potential advantages of expanding the
operational and safety requirements for the drilling and
completion of oil and gas wells at water locations within the
State, it has been determined that failure to establish such
requirements in the form of an administrative rule may lead
to the existence of an imminent peril to the public health,
safety and welfare of the people of the State of Louisiana, as
well as the environment generally. By this rule Conservation
extends the effectiveness of the following requirements until
such time as final comprehensive rules may be promulgated.

Protection of the public and our environment therefore
requires the Commissioner of Conservation to extend the
following rules in order to assure that drilling and
completion of oil and gas wells at water locations within the
State are undertaken in accordance with all reasonable care
and protection to the health, safety of the public, oil and gas
personnel and the environment generally. The emergency
rule, Amendment to Statewide Order No. 29-B (LAC
43:XIX.Chapter 2) and Statewide Order No. 29-B-a (LAC
43:XIX Chapter 11) (“EMERGENCY RULE”) set forth
hereinafter are adopted and extended by the Office of
Conservation.

D. Effective Date and Duration

The effective date for this Emergency Rule shall be
December 19, 2014. This Emergency Rule is a continuation
of the September 19, 2014 Emergency Rule. The Emergency
Rule herein adopted as a part thereof, shall remain effective
for a period of not less than 120 days hereafter, or until the
adoption of the final version of an amendment to Statewide
Order No. 29-B and Statewide Order No. 29-B-a as noted
herein, whichever occurs first.

The Emergency Rule signed by the commissioner on
September 19, 2014, 2014 is hereby rescinded and replaced
by the following Emergency Rule.

Title 43
NATURAL RESOURCES
Part XIX. Office of Conservation—General Operations
Subpart 1. Statewide Order No. 29-B

Chapter 2. Additional Requirements for Water
Locations
§201. Applicability

A. In addition to the requirements set forth in Chapter 1
of this Subpart, all oil and gas wells being drilled or
completed at a water location within the State and which are
spud or on which workover operations commence on or after
July 15, 2010 shall comply with this Chapter.
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B. Unless otherwise stated herein, nothing within this
Chapter shall alter the obligation of oil and gas operators to
meet the requirements of Chapter 1 of this Subpart.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:

§203. Application to Drill

A. In addition to the requirements set forth in Section
103 of this Subpart, at the time of submittal of an application
for permit to drill, the applicant will provide an electronic
copy on a disk of the associated drilling rig’s Spill
Prevention Control (SPC) plan that is required by DEQ
pursuant to the provisions of Part IX of Title 33 of the
Louisiana Administrative Code or any successor rule. Such
plan shall become a part of the official well file. If the
drilling rig to be used in drilling a permitted well changes
between the date of the application and the date of drilling,
the applicant shall provide an electronic copy on a disk of
the SPC plan for the correct drilling rig within two business
days of becoming aware of the change in rigs; but in no case
shall the updated SPC plan be submitted after spudding of
the well.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:

§204. Rig Movement and Reporting

A. The operator must report the movement of all drilling
and workover rig units on and off locations to the
appropriate district manager with the rig name, well serial
number and expected time of arrival and departure.

B. Drilling operations on a platform with producing
wells or other hydrocarbon flow must comply with the
following:

1. an emergency shutdown station must be installed
near the driller’s console;
2. all producible wells located in the affected wellbay
must be shut in below the surface and at the wellhead when:
a. arig or related equipment is moved on and off a
platform. This includes rigging up and rigging down
activities within 500 feet of the affected platform;
b. a drilling unit is moved or skid between wells on
a platform;
c. a mobile offshore drilling unit (MODU) moves
within 500 feet of a platform;
3. production may be resumed once the MODU is in
place, secured, and ready to begin drilling operations.

C. The movement of rigs and related equipment on and
off a platform or from well to well on the same platform,
including rigging up and rigging down, shall be conducted in
a safe manner. All wells in the same well-bay which are
capable of producing hydrocarbons shall be shut in below
the surface with a pump-through-type tubing plug and at the
surface with a closed master valve prior to moving well-
completion rigs and related equipment, unless otherwise
approved by the district manager. A closed surface-
controlled subsurface safety valve of the pump-through type
may be used in lieu of the pump-through-type tubing plug,
provided that the surface control has been locked out of
operation. The well from which the rig or related equipment
is to be moved shall also be equipped with a back-pressure
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valve prior to removing the blowout preventer (BOP) system
and installing the tree.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:

§205. Casing Program

A. General Requirements

1. The operator shall case and cement all wells with a
sufficient number of strings of casing and quantity and
quality of cement in a manner necessary to prevent fluid
migration in the wellbore, protect the underground source of
drinking water (USDW) from contamination, support
unconsolidated sediments, and otherwise provide a means of
control of the formation pressures and fluids.

2. The operator shall install casing necessary to
withstand collapse, bursting, tensile, and other stresses that
may be encountered and the well shall be cemented in a
manner which will anchor and support the casing. Safety
factors in casing program design shall be of sufficient
magnitude to provide optimum well control while drilling
and to assure safe operations for the life of the well.

3. All tubulars and cement shall meet or exceed API
standards. Cementing jobs shall be designed so that cement
composition, placement techniques, and waiting times
ensure that the cement placed behind the bottom 500 feet of
casing attains a minimum compressive strength of 500 psi
before drilling out of the casing or before commencing
completion operations.

4. Centralizers

a. Surface casing shall be centralized by means of
placing centralizers in the following manner:

i. a centralizer shall be placed on every third joint
from the shoe to surface, with two centralizers being placed
on each of the lowermost three joints of casing;

ii.  if conductor pipe is set, three centralizers shall
be equally spaced on surface casing to fall within the
conductor pipe.

b. Intermediate and production casing, and drilling
and production liners shall be centralized by means of a
centralizer placed every third joint from the shoe to top of
cement. Additionally, two centralizers shall be placed on
each of the lowermost three joints of casing.

c. All centralizers shall meet API standards.

5. A copy of the documentation furnished by the
manufacturer, if new, or supplier, if reconditioned, which
certifies tubular condition, shall be provided with the Well
History and Work Resume Report (Form WH-1).

B. Conductor Pipe. A conductor pipe is that pipe
ordinarily used for the purpose of supporting unconsolidated
surface deposits. A conductor pipe shall be used during the
drilling of any oil and gas well and shall be set at depth that
allows use of a diverter system.

C. Surface Casing

1. Where no danger of pollution of the USDW exists,
the minimum amount of surface ef or first-intermediate
casing to be set shall be determined from Table 1 hereof,
except that in no case shall less surface casing be set than an
amount needed to protect the USDW unless an alternative
method of USDW protection is approved by the district
manager.
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Table 1
Total Depth of Casing Surface Casing Test
Contact Required Pressure
(Ibs. per sq. in.)

0-2500 100 300
2500-3000 150 600
3000-4000 300 600
4000-5000 400 600
5000-6000 500 750
6000-7000 800 1000
7000-8000 1000 1000
8000-9000 1400 1000
9000-Deeper 1800 1000

a. In known low-pressure areas, exceptions to the
above may be granted by the commissioner or his agent. if,
however, in the opinion of the commissioner, or his agent,
the above regulations shall be found inadequate, and
additional or lesser amount of surface casing and/or test
pressure shall be required for the purpose of safety and the
protection of the USDW.

2. Surface casing shall be cemented with a sufficient
volume of cement to insure cement returns to the surface.

3. Surface casing shall be tested before drilling the
plug by applying a minimum pump pressure as set forth in
Table 1 after at least 200 feet of the mud-laden fluid has
been displaced with water at the top of the column. If at the
end of 30 minutes the pressure gauge shows a drop of 10
percent of test pressure as outlined in Table 1, the operator
shall be required to take such corrective measures as will
insure that such surface casing will hold said pressure for 30
minutes without a drop of more than 10 percent of the test
pressure. The provisions of Paragraph E.7, below, for the
producing casing, shall also apply to the surface casing.

4. Cement shall be allowed to stand a minimum of 12
hours under pressure before initiating test or drilling plug.
Under pressure is complied with if one float valve is used or
if pressure is held otherwise.

D. Intermediate Casing/Drilling Liner

1. Intermediate casing is that casing used as protection
against caving of heaving formations or when other means
are not adequate for the purpose of segregating upper oil, gas
or water-bearing strata. Intermediate casing/drilling liner
shall be set when required by abnormal pressure or other
well conditions.

2. If an intermediate casing string is deemed necessary
by the district manager for the prevention of underground
waste, such regulations pertaining to a minimum setting
depth, quality of casing, and cementing and testing of sand,
shall be determined by the Office of Conservation after due
hearing. The provisions of Paragraph E.7 below, for the
producing casing, shall also apply to the intermediate casing.

3. Intermediate casing/drilling liner shall be at
minimum, cemented in such a manner, at least 500 feet
above all known hydrocarbon bearing formations to insure
isolation and, if applicable, all abnormal pressure formations
are isolated from normal pressure formations, but in no case
shall less cement be used than the amount necessary to fill
the casing/liner annulus to a point 500 feet above the shoe or
the top of the liner whichever is less. If a liner is used as an



intermediate string, the cement shall be tested by a fluid
entry test (-0.5 ppg EMW) to determine whether a seal
between the liner top and next larger casing string has been
achieved, and the liner-lap point must be at least 300 feet
above the previous casing shoe. The drilling liner (and liner-
lap) shall be tested to a pressure at least equal to the
anticipated pressure to which the liner will be subjected to
during the formation-integrity test below that liner shoe, or
subsequent liner shoes if set. Testing shall be in accordance
with Subsection G below.

4. Before drilling the plug in the intermediate string of
casing, the casing shall be tested by pump pressure, as
determined from Table 2 hereof, after 200 feet of mud-laden
fluid in the casing has been displaced by water at the top of
the column.

Table 2. Intermediate Casing and Liner
Test Pressure
Depth Set (Ibs. per sq. in.)
2000-3000" 800
3000-6000' 1000
6000-9000' 1200
9000-and deeper 1500

a. If at the end of 30 minutes the pressure gauge
shows a drop of 10 percent of the test pressure or more, the
operator shall be required to take such corrective measures
as will insure that casing is so set and cemented that it will
hold said pressure for 30 minutes without a drop of more
than 10 percent of the test pressure on the gauge.

5. Cement shall be allowed to stand a minimum of 12
hours under pressure and a minimum total of 24 hours
before initiating pressure test. Under pressure is complied
with if one or more float valves are employed and are shown
to be holding the cement in place, or when other means of
holding pressure is used. When an operator elects to
perforate and squeeze or to cement around the shoe, he may
proceed with such work after 12 hours have elapsed after
placing the first cement.

6. If the test is unsatisfactory, the operator shall not
proceed with the drilling of the well until a satisfactory test
has been obtained.

E. Producing String

1. Producing string, production casing or production
liner is that casing used for the purpose of segregating the
horizon from which production is obtained and affording a
means of communication between such horizons and the
surface.

2. The producing string of casing shall consist of new
or reconditioned casing, tested at mill test pressure or as
otherwise designated by the Office of Conservation.

3. Cement shall be by the pump-and-plug method, or
another method approved by the Office of Conservation.
Production casing/production liner shall be at minimum,
cemented in such a manner, at least 500 feet above all
known hydrocarbon bearing formations to insure isolation
and, if applicable, all abnormal pressure formations are
isolated from normal pressure formations, but in no case
shall less cement be used than the amount necessary to fill
the casing/liner annulus to a point 500 feet above the shoe or
the top of the liner whichever is less. If a liner is used as a
producing string, the cement shall be tested by a fluid entry

29

test (-0.5 ppg EMW) to determine whether a seal between
the liner top and next larger casing string has been achieved,
and the liner-lap point must be at least 300 feet above the
previous casing shoe. The production liner (and liner-lap)
shall be tested to a pressure at least equal to the anticipated
pressure to which the liner will be subjected to during the
formation-integrity test below that liner shoe, or subsequent
liner shoes if set. Testing shall be in accordance with
Subsection G below.

4. The amount of cement to be left remaining in the
casing, until the requirements of Paragraph 5 below have
been met, shall be not less than 20 feet. This shall be
accomplished through the use of a float-collar, or other
approved or practicable means, unless a full-hole cementer,
or its equivalent, is used.

5. Cement shall be allowed to stand a minimum of 12
hours under pressure and a minimum total of 24 hours
before initiating pressure test in the producing or oil string.
Under pressure is complied with if one or more float valves
are employed and are shown to be holding the cement in
place, or when other means of holding pressure is used.
When an operator elects to perforate and squeeze or to
cement around the shoe, he may proceed with such work
after 12 hours have elapsed after placing the first cement.

6. Before drilling the plug in the producing string of
casing, the casing shall be tested by pump pressure, as
determined from Table 3 hereof, after 200 feet of mud-laden
fluid in the casing has been displaced by water at the top of
the column.

Table 3. Producing String
Test Pressure
Depth Set (Ibs. per sq. in.)
2000-3000" 800
3000-6000' 1000
6000-9000' 1200
9000-and deeper 1500

a. If at the end of 30 minutes the pressure gauge
shows a drop of 10 percent of the test pressure or more, the
operator shall be required to take such corrective measures
as will insure that the producing string of casing is so set and
cemented that it will hold said pressure for 30 minutes
without a drop of more than 10 percent of the test pressure
on the gauge.

7. If the commissioner's agent is not present at the
time designated by the operator for inspection of the casing
tests of the producing string, the operator shall have such
tests witnessed, preferably by an offset operator. An affidavit
of test, on the form prescribed by the district office, signed
by the operator and witness, shall be furnished to the district
office showing that the test conformed satisfactorily to the
above mentioned regulations before proceeding with the
completion. If test is satisfactory, normal operations may be
resumed immediately.

8. If the test is unsatisfactory, the operator shall not
proceed with the completion of the well until a satisfactory
test has been obtained.

F. Cement Evaluation

1. Cement evaluation tests (cement bond or

temperature survey) shall be conducted for all casing and
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liners installed below surface casing to assure compliance
with LAC 43:X1X.205.D.3 and E.3.

2. Remedial cementing operations that are required to
achieve compliance with LAC 43:X1X.205.D.3 and E.3 shall
be conducted following receipt of an approved work permit
from the district manager for the proposed operations.

3. Cementing and wireline records demonstrating the
presence of the required cement tops shall be retained by the
operator for a period of two years.

G. Leak-Off Tests

1. A pressure integrity test must be conducted below
the surface casing or liner and all intermediate casings or
liners. The district manager may require a pressure-integrity
test at the conductor casing shoe if warranted by local
geologic conditions or the planned casing setting depth.
Each pressure integrity test must be conducted after drilling
at least 10 feet but no more than 50 feet of new hole below
the casing shoe and must be tested to either the formation
leak-off pressure or to the anticipated equivalent drilling
fluid weight at the setting depth of the next casing string.

a. The pressure integrity test and related hole-
behavior observations, such as pore-pressure test results,
gas-cut drilling fluid, and well kicks must be used to adjust
the drilling fluid program and the setting depth of the next
casing string. All test results must be recorded and hole-
behavior observations made during the course of drilling
related to formation integrity and pore pressure in the
driller's report.

b. While drilling, a safe drilling margin must be
maintained. When this safe margin cannot be maintained,
drilling operations must be suspended until the situation is
remedied.

H. Prolonged Drilling Operations

1. If wellbore operations continue for more than 30
days within a casing string run to the surface:

a. drilling operations must be stopped as soon as
practicable, and the effects of the prolonged operations on
continued drilling operations and the life of the well
evaluated. At a minimum, the operator shall:

i. caliper or pressure test the casing; and

ii. report evaluation results to the district manager
and obtain approval of those results before resuming
operations.

b. If casing integrity as determined by the
evaluation has deteriorated to a level below minimum safety
factors, the casing must be repaired or another casing string
run. Approval from the district manager shall be obtained
prior to any casing repair activity.

[.  Tubing and Completion

1. Well-completion operations means the work
conducted to establish the production of a well after the
production-casing string has been set, cemented, and
pressure-tested.

2. Prior to engaging in well-completion operations,
crew members shall be instructed in the safety requirements
of the operations to be performed, possible hazards to be
encountered, and general safety considerations to protect
personnel, equipment, and the environment. Date and time
of safety meetings shall be recorded and available for review
by the Office of Conservation.

3. When well-completion operations are conducted on
a platform where there are other hydrocarbon-producing
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wells or other hydrocarbon flow, an emergency shutdown
system (ESD) manually controlled station shall be installed
near the driller's console or well-servicing unit operator's
work station.

4. No tubing string shall be placed in service or
continue to be used unless such tubing string has the
necessary strength and pressure integrity and is otherwise
suitable for its intended use.

5. Avalve, or its equivalent, tested to a pressure of not
less than the calculated bottomhole pressure of the well,
shall be installed below any and all tubing outlet
connections.

6. When a well develops a casing pressure, upon
completion, equivalent to more than three-quarters of the
internal pressure that will develop the minimum yield point
of the casing, such well shall be required by the district
manager to be killed, and a tubing packer to be set so as to
keep such excessive pressure off of the casing.

7. Wellhead Connections. Wellhead connections shall
be tested prior to installation at a pressure indicated by the
District Manager in conformance with conditions existing in
areas in which they are used. Whenever such tests are made
in the field, they shall be witnessed by an agent of the Office
of Conservation. Tubing and tubingheads shall be free from
obstructions in wells used for bottomhole pressure test
purposes.

8. When the tree is installed, the wellhead shall be
equipped so that all annuli can be monitored for sustained
pressure. If sustained casing pressure is observed on a well,
the operator shall immediately notify the district manager.

9. Wellhead, tree, and related equipment shall have a
pressure rating greater than the shut-in tubing pressure and
shall be designed, installed, used, maintained, and tested so
as to achieve and maintain pressure control. New wells
completed as flowing or gas-lift wells shall be equipped with
a minimum of one master valve and one surface safety
valve, installed above the master valve, in the vertical run of
the tree.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:
§207. Diverter Systems and Blowout Preventers

A. Diverter System. A diverter system shall be required
when drilling surface hole in areas where drilling hazards are
known or anticipated to exist. The district manager may, at
his discretion, require the use of a diverter system on any
well. In cases where it is required, a diverter system
consisting of a diverter sealing element, diverter lines, and
control systems must be designed, installed, used,
maintained, and tested to ensure proper diversion of gases,
water, drilling fluids, and other materials away from
facilities and personnel. The diverter system shall be
designed to incorporate the following elements and
characteristics:

1. dual diverter lines
maximum diversion capability;

2. at least two diverter control stations. One station
shall be on the drilling floor. The other station shall be in a
readily accessible location away from the drilling floor;

3. remote-controlled valves in the diverter lines. All
valves in the diverter system shall be full-opening.

arranged to provide for



Installation of manual or butterfly valves in any part of the
diverter system is prohibited,;

4. minimize the number of turns in the diverter lines,
maximize the radius of curvature of turns, and minimize or
eliminate all right angles and sharp turns;

5. anchor and support systems to prevent whipping
and vibration;

6. rigid piping for diverter lines. The use of flexible
hoses with integral end couplings in lieu of rigid piping for
diverter lines shall be approved by the district manager.

B. Diverter Testing Requirements

1. When the diverter system is installed, the diverter
components including the sealing element, diverter valves,
control systems, stations and vent lines shall be function and
pressure tested.

2. For drilling operations with a surface wellhead
configuration, the system shall be function tested at least
once every 24-hour period after the initial test.

3. After nippling-up on conductor casing, the diverter
sealing element and diverter valves are to be pressure tested
to a minimum of 200 psig. Subsequent pressure tests are to
be conducted within seven days after the previous test.

4. Function tests and pressure tests shall be alternated
between control stations.

5. Recordkeeping Requirements

a. Pressure and function tests are to be recorded in
the driller’s report and certified (signed and dated) by the
operator’s representative.

b. The control station used during a function or
pressure test is to be recorded in the driller’s report.

c. Problems or irregularities during the tests are to
be recorded along with actions taken to remedy same in the
driller’s report.

d. All reports pertaining to diverter function and/or
pressure tests are to be retained for inspection at the wellsite
for the duration of drilling operations.

C. BOP Systems. The operator shall specify and insure
that contractors design, install, use, maintain and test the
BOP system to ensure well control during drilling, workover
and all other appropriate operations. The surface BOP stack
shall be installed before drilling below surface casing.

1. BOP system components for drilling activity
located over a body of water shall be designed and utilized,
as necessary, to control the well under all potential
conditions that might occur during the operations being
conducted and at minimum, shall include the following
components:

a. annular-type well control component;

b. hydraulically-operated blind rams;

c. hydraulically-operated shear rams;

d. two sets of hydraulically-operated pipe rams.

2. Drilling activity with a tapered drill string shall
require the installation of two or more sets of conventional
or variable-bore pipe rams in the BOP stack to provide, at
minimum, two sets of rams capable of sealing around the
larger-size drill string and one set of pipe rams capable of
sealing around the smaller-size drill string.

3. A set of hydraulically-operated combination rams
may be used for the blind rams and shear rams.

4. All connections used in the surface BOP system
must be flanged, including the connections between the well
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control stack and the first full-opening valve on the choke
line and the kill line.

5. The Commissioner of Conservation, following a
public hearing, may grant exceptions to the requirements of
LAC 43:XI1X.207.C-J.

D. BOP Working Pressure. The working pressure rating
of any BOP component, excluding annular-type preventers,
shall exceed the maximum anticipated surface pressure
(MASP) to which it may be subjected.

E. BOP Auxiliary Equipment. All BOP systems shall be
equipped and provided with the following:

1. a hydraulically actuated accumulator system which
shall provide 1.5 times volume of fluid capacity to close and
hold closed all BOP components, with a minimum pressure
of 200 psig above the pre-charge pressure without assistance
from a charging system;

2. a backup to the primary accumulator-charging
system, supplied by a power source independent from the
power source to the primary, which shall be sufficient to
close all BOP components and hold them closed;

3. accumulator regulators supplied by rig air without a
secondary source of pneumatic supply shall be equipped
with manual overrides or other devices to ensure capability
of hydraulic operation if the rig air is lost;

4. at least one operable remote BOP control station in
addition to the one on the drilling floor. This control station
shall be in a readily accessible location away from the
drilling floor. If a BOP control station does not perform
properly, operations shall be suspended until that station is
operable;

5. a drilling spool with side outlets, if side outlets are
not provided in the body of the BOP stack, to provide for
separate kill and choke lines;

6. a kill line and a separate choke line are required.
Each line must be equipped with two full-opening valves
and at least one of the valves must be remotely controlled.
The choke line shall be installed above the bottom ram. A
manual valve must be used instead of the remotely
controlled valve on the kill line if a check valve is installed
between the two full-opening manual valves and the pump
or manifold. The valves must have a working pressure rating
equal to or greater than the working pressure rating of the
connection to which they are attached, and must be installed
between the well control stack and the choke or kill line. For
operations with expected surface pressures greater than
3,500 psi, the kill line must be connected to a pump or
manifold. The kill line inlet on the BOP stack must not be
used for taking fluid returns from the wellbore;

7. a valve installed below the swivel (upper kelly
cock), essentially full-opening, and a similar valve installed
at the bottom of the kelly (lower kelly cock). An operator
must be able to strip the lower kelly cock through the BOP
stack. A wrench to fit each valve shall be stored in a location
readily accessible to the drilling crew. If drilling with a mud
motor and utilizing drill pipe in lieu of a kelly, you must
install one kelly valve above, and one strippable kelly valve
below the joint of pipe used in place of a kelly. On a top-
drive system equipped with a remote-controlled valve, you
must install a strippable kelly-type valve below the remote-
controlled valve;

8. an essentially full-opening drill-string safety valve
in the open position on the rig floor shall be available at all
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times while drilling operations are being conducted. This
valve shall be maintained on the rig floor to fit all
connections that are in the drill string. A wrench to fit the
drill-string safety valve shall be stored in a location readily
accessible to the drilling crew;

9. a safety valve shall be available on the rig floor
assembled with the proper connection to fit the casing string
being run in the hole;

10. locking devices
preventers.

F.  BOP Maintenance and Testing Requirements

1. The BOP system shall be visually inspected on a
daily basis.

2. Pressure tests (low and high pressure) of the BOP
system are to be conducted at the following times and
intervals:

a. during a shop test prior to transport of the BOPs
to the drilling location. Shop tests are not required for
equipment that is transported directly from one well location
to another;

b. immediately following installation of the BOPs;

c. within 14 days of the previous BOP pressure test,
alternating between control stations and at a staggered
interval to allow each crew to operate the equipment. If
either control system is not functional, further operations
shall be suspended until the nonfunctional, system is
operable. Exceptions may be granted by the district manager
in cases where a trip is scheduled to occur within 2 days
after the 14-day testing deadline;

d. before drilling out each string of casing or liner
(The district manager may require that a conservation
enforcement specialist witness the test prior to drilling out
each casing string or liner);

e. Not more than 48 hours before a well is drilled to
a depth that is within 1000 feet of a hydrogen sulfide zone
(The district manager may require that a conservation
enforcement specialist witness the test prior to drilling to a
depth that is within 1000 feet of a hydrogen sulfide zone);

f.  when the BOP tests are postponed due to well
control problem(s), the BOP test is to be performed on the
first trip out of the hole, and reasons for postponing the
testing are to be recorded in the driller’s report.

3. Low pressure tests (200-300 psig) of the BOP
system (choke manifold, kelly valves, drill-string safety
valves, etc.) are to be performed at the times and intervals
specified in LAC 43:XIX.207.F.2. in accordance with the
following provisions.

a. Test pressures are to be held for a minimum of
five minutes.

b. Variable bore pipe rams are to be tested against
the largest and smallest sizes of pipe in use, excluding drill
collars and bottom hole assembly.

c. Bonnet seals are to be tested before running the
casing when casing rams are installed in the BOP stack.

4. High pressure tests of the BOP system are to be
performed at the times and intervals specified in LAC
43:XIX.207.F.2 in accordance with the following provisions.

a. Test pressures are to be held for a minimum of
five minutes.

b. Ram-type BOP’s, choke manifolds, and
associated equipment are to be tested to the rated working

installed on the ram-type
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pressure of the equipment or 500 psi greater than the
calculated MASP for the applicable section of the hole.

c. Annular-type BOPs are to be tested to 70 percent
of the rated working pressure of the equipment.

5. The annular and ram-type BOPs with the exception
of the blind-shear rams are to be function tested every seven
days between pressure tests. All BOP test records should be
certified (signed and dated) by the operator’s representative.

a. Blind-shear rams are to be tested at all casing
points and at an interval not to exceed 30 days.

6. If the BOP equipment does not hold the required
pressure during a test, the problem must be remedied and a
retest of the affected component(s) performed. Additional
BOP testing requirements:

a. use water to test the surface BOP system;

b. if a control station is not functional operations
shall be suspended until that station is operable;

c. test affected BOP components following the
disconnection or repair of any well-pressure containment
seal in the wellhead or BOP stack assembly.

G. BOP Record Keeping. The time, date and results of
pressure tests, function tests, and inspections of the BOP
system are to be recorded in the driller’s report. All pressure
tests shall be recorded on an analog chart or digital recorder.
All documents are to be retained for inspection at the
wellsite for the duration of drilling operations and are to be
retained in the operator’s files for a period of two years.

H. BOP Well Control Drills. Weekly well control drills
with each drilling crew are to be conducted during a period
of activity that minimizes the risk to drilling operations. The
drills must cover a range of drilling operations, including
drilling with a diverter (if applicable), on-bottom drilling,
and tripping. Each drill must be recorded in the driller’s
report and is to include the time required to close the BOP
system, as well as, the total time to complete the entire drill.

I.  Well Control Safety Training. In order to ensure that
all drilling personnel understand and can properly perform
their duties prior to drilling wells which are subject to the
jurisdiction of the Office of Conservation, the operator shall
require that contract drilling companies provide and/or
implement the following:

1. periodic training for drilling contractor employees
which ensures that employees maintain an understanding of,
and competency in, well control practices;

2. procedures to verify adequate retention of the
knowledge and skills that the contract drilling employees
need to perform their assigned well control duties.

J. Well Control Operations

1. The operator must take necessary precautions to
keep wells under control at all times and must:

a. use the best available and safest drilling
technology to monitor and evaluate well conditions and to
minimize the potential for the well to flow or kick;

b. have a person onsite during drilling operations
who represents the operators interests and can fulfill the
operators responsibilities;

c. ensure that the tool pusher, operator's
representative, or a member of the drilling crew maintains
continuous surveillance on the rig floor from the beginning
of drilling operations until the well is completed or
abandoned, unless you have secured the well with blowout
preventers (BOPs), bridge plugs, cement plugs, or packers;



d. use and maintain equipment and materials
necessary to ensure the safety and protection of personnel,
equipment, natural resources, and the environment.

2. Whenever drilling operations are interrupted, a
downhole safety device must be installed, such as a cement
plug, bridge plug, or packer. The device must be installed at
an appropriate depth within a properly cemented casing
string or liner.

a. Among the events that may cause interruption to
drilling operations are:

i. evacuation of the drilling crew;
ii.  inability to keep the drilling rig on location; or
iii. repair to major drilling or well-control
equipment.

3. [If the diverter or BOP stack is nippled down while
waiting on cement, it must be determined, before nippling
down, when it will be safe to do so based on knowledge of
formation conditions, cement composition, effects of
nippling down, presence of potential drilling hazards, well
conditions during drilling, cementing, and post cementing,
as well as past experience.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:
§209. Casing-Heads

A. All wells shall be equipped with casing-heads with a
test pressure in conformance with conditions existing in
areas in which they are used. Casing-head body, as soon as
installed shall be equipped with proper connections and
valves accessible to the surface. Reconditioning shall be
required on any well showing pressure on the casing-head,
or leaking gas or oil between the oil string and next larger
size casing string, when, in the opinion of the district
managers, such pressure or leakage assume hazardous
proportions or indicate the existence of underground waste.
Mud-laden fluid may be pumped between any two strings of
casing at the top of the hole, but no cement shall be used
except by special permission of the commissioner or his
agent.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:
§211.  Oil and Gas Well-Workover Operations

A. Definitions. When used in this section, the following
terms shall have the meanings given below:

Expected Surface Pressure—the highest pressure
predicted to be exerted upon the surface of a well. In
calculating expected surface pressure, reservoir pressure as
well as applied surface pressure must be considered.

Routine Operations—any of the following operations
conducted on a well with the tree installed including cutting
paraffin, removing and setting pump-through-type tubing
plugs, gas-lift valves, and subsurface safety valves which
can be removed by wireline operations, bailing sand,
pressure surveys, swabbing, scale or corrosion treatment,
caliper and gauge surveys, corrosion inhibitor treatment,
removing or replacing subsurface pumps, through-tubing
logging, wireline fishing, and setting and retrieving other
subsurface flow-control devices.
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Workover Operations—the work conducted on wells
after the initial completion for the purpose of maintaining or
restoring the productivity of a well.

B. When well-workover operations are conducted on a
well with the tree removed, an emergency shutdown system
(ESD) manually controlled station shall be installed near the
driller’s console or well-servicing unit operator’s work
station, except when there is no other hydrocarbon-
producing well or other hydrocarbon flow on the platform.

C. Prior to engaging in well-workover operations, crew
members shall be instructed in the safety requirements of the
operations to be performed, possible hazards to be
encountered, and general safety considerations to protect
personnel, equipment, and the environment. Date and time
of safety meetings shall be recorded and available for
review.

D. Well-Control Fluids, Equipment, and Operations. The
following requirements apply during all well-workover
operations with the tree removed:

1. the minimum BOP-system components when the
expected surface pressure is less than or equal to 5,000 psi
shall include one annular-type well control component, one
set of pipe rams, and one set of blind-shear rams. The shear
ram component of this requirement shall be effective for any
workover operations initiated on or after January 1, 2011 and
not before;

2. the minimum BOP-system components when the
expected surface pressure is greater than 5,000 psi shall
include one annular-type well control component, two sets
of pipe rams, and one set of blind-shear rams. The shear ram
component of this requirement shall be effective for any
workover operations initiated on or after January 1, 2011 and
not before;

3. BOP auxillary equipment in accordance with the
requirements of LAC 43:X1X.207.E;

4. when coming out of the hole with drill pipe or a
workover string, the annulus shall be filled with well-control
fluid before the change in such fluid level decreases the
hydrostatic pressure 75 pounds per square inch (psi) or every
five stands of drill pipe or workover string, whichever gives
a lower decrease in hydrostatic pressure. The number of
stands of drill pipe or workover string and drill collars that
may be pulled prior to filling the hole and the equivalent
well-control fluid volume shall be calculated and posted near
the operator's station. A mechanical, volumetric, or
electronic device for measuring the amount of well-control
fluid required to fill the hold shall be utilized;

5. the following well-control-fluid equipment shall be
installed, maintained, and utilized:

a. a fill-up line above the uppermost BOP;

b. a well-control, fluid-volume measuring device
for determining fluid volumes when filling the hole on trips;
and

c. a recording mud-pit-level indicator to determine
mud-pit-volume gains and losses. This indicator shall
include both a visual and an audible warning device.

E. The minimum BOP-system components for well-
workover operations with the tree in place and performed
through the wellhead inside of conventional tubing using
small-diameter jointed pipe (usually 3/4 inch to 1 1/4 inch)
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as a work string, i.e., small-tubing operations, shall include
two sets of pipe rams, and one set of blind rams.

1. An essentially full-opening work-string safety valve
in the open position on the rig floor shall be available at all
times while well-workover operations are being conducted.
This valve shall be maintained on the rig floor to fit all
connections that are in the work string. A wrench to fit the
work-string safety valve shall be stored in a location readily
accessible to the workover crew.

F. For coiled tubing operations with the production tree
in place, you must meet the following minimum
requirements for the BOP system.

1. BOP system components must be in the following
order from the top down when expected surface pressures
are less than or equal to 3,500 psi:
stripper or annular-type well control component;
hydraulically-operated blind rams;
hydraulically-operated shear rams;
kill line inlet;
hydraulically operated two-way slip rams;
hydraulically operated pipe rams.

2. BOP system components must be in the following
order from the top down when expected surface pressures
are greater than 3,500 psi:
stripper or annular-type well control component;
hydraulically-operated blind rams;
hydraulically-operated shear rams;
kill line inlet;
hydraulically-operated two-way slip rams;
hydraulically-operated pipe rams;
hydraulically-operated blind-shear rams. These
rams should be located as close to the tree as practical.

3. BOP system components must be in the following
order from the top down for wells with returns taken through
an outlet on the BOP stack:
stripper or annular-type well control component;
hydraulically-operated blind rams;
hydraulically-operated shear rams;
kill line inlet;
hydraulically-operated two-way slip rams;
hydraulically-operated pipe rams;

a flow tee or cross;

hydraulically-operated pipe rams. Hydraulically-
operated blind-shear rams on wells with surface pressures
less than or equal to 3,500 psi. As an option, the pipe rams
can be placed below the blind-shear rams. The blind-shear
rams should be placed as close to the tree as practical.

4. A set of hydraulically-operated combination rams
may be used for the blind rams and shear rams.

5. A set of hydraulically-operated combination rams
may be used for the hydraulic two-way slip rams and the
hydraulically-operated pipe rams.

6. A dual check valve assembly must be attached to
the coiled tubing connector at the downhole end of the
coiled tubing string for all coiled tubing well-workover
operations. To conduct operations without a downhole check
valve, it must be approved by the District Manager.

7. A kill line and a separate choke line are required.
Each line must be equipped with two full-opening valves
and at least one of the valves must be remotely controlled. A
manual valve must be used instead of the remotely
controlled valve on the kill line if a check valve is installed
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between the two full-opening manual valves and the pump
or manifold. The valves must have a working pressure rating
equal to or greater than the working pressure rating of the
connection to which they are attached, and must be installed
between the well control stack and the choke or kill line. For
operations with expected surface pressures greater than
3,500 psi, the kill line must be connected to a pump or
manifold. The kill line inlet on the BOP stack must not be
used for taking fluid returns from the wellbore.

8. The hydraulic-actuating system must provide
sufficient accumulator capacity to close-open-close each
component in the BOP stack. This cycle must be completed
with at least 200 psi above the pre-charge pressure without
assistance from a charging system.

9. All connections used in the surface BOP system
from the tree to the uppermost required ram must be flanged,
including the connections between the well control stack and
the first full-opening valve on the choke line and the kill
line.

10. The coiled tubing connector must be tested to a low
pressure of 200 to 300 psi, followed by a high pressure test
to the rated working pressure of the connector or the
expected surface pressure, whichever is less. The dual check
valves must be successfully pressure tested to the rated
working pressure of the connector, the rated working
pressure of the dual check valve, expected surface pressure,
or the collapse pressure of the coiled tubing, whichever is
less.

G. The minimum BOP-system components for well-
workover operations with the tree in place and performed by
moving tubing or drill pipe in or out of a well under pressure
utilizing equipment specifically designed for that purpose,
i.e., snubbing operations, shall include the following:

1. one set of pipe rams hydraulically operated; and

2. two sets of stripper-type pipe rams hydraulically
operated with spacer spool.

H. Test pressures must be recorded during BOP and
coiled tubing tests on a pressure chart, or with a digital
recorder, unless otherwise approved by the District Manager.
The test interval for each BOP system component must be 5
minutes, except for coiled tubing operations, which must
include a 10 minute high-pressure test for the coiled tubing
string.

I.  Wireline Operations. The operator shall comply with
the following requirements during routine, as defined in
Subsection A of this section, and nonroutine wireline
workover operations:

1. Wireline operations shall be conducted so as to
minimize leakage of well fluids. Any leakage that does occur
shall be contained to prevent pollution.

2. All wireline perforating operations and all other
wireline operations where communication exists between the
completed hydrocarbon-bearing zone(s) and the wellbore
shall use a lubricator assembly containing at least one
wireline valve.

3. When the lubricator is initially installed on the well,
it shall be successfully pressure tested to the expected shut-
in surface pressure.

J.  Following completion of the well-workover activity,
all such records shall be retained by the operator for a period
of two years.



K. An essentially full-opening work-string safety valve
in the open position on the rig floor shall be available at all
times while well-workover operations are being conducted.
This valve shall be maintained on the rig floor to fit all
connections that are in the work string. A wrench to fit the
work-string safety valve shall be stored in a location readily
accessible to the workover crew.

L. The commissioner may grant an exception to any
provisions of this section that require specific equipment
upon proof of good cause. For consideration of an exception,
the operator must show proof of the unavailability of
properly sized equipment and demonstrate that anticipated
surface pressures minimize the potential for a loss of well
control during the proposed operations. All exception
requests must be made in writing to the commissioner and
include documentation of any available evidence supporting
the request.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:

§213. Diesel Engine Safety Requirements

A. On or after January 1, 2011, each diesel engine with
an air take device must be equipped to shut down the diesel
engine in the event of a runaway.

1. A diesel engine that is not continuously manned,
must be equipped with an automatic shutdown device.

2. A diesel engine that is continuously manned, may
be equipped with either an automatic or remote manual air
intake shutdown device.

3. A diesel engine does not have to be equipped with
an air intake device if it meets one of the following criteria:

a. starts a larger engine;

b. powers a firewater pump;

c. powers an emergency generator;

d. powers a bop accumulator system;

e. provides air supply to divers or confined entry
personnel;

f.  powers temporary equipment on a nonproducing
platform;

g. powers an escape capsule; or

h. powers a portable single-cylinder rig washer.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:

§215. Drilling Fluids

A. The inspectors and engineers of the Office of
Conservation shall have access to the mud records of any
drilling well, except those records which pertain to special
muds and special work with respect to patentable rights, and
shall be allowed to conduct any essential test or tests on the
mud used in the drilling of a well. When the conditions and
tests indicate a need for a change in the mud or drilling fluid
program in order to insure proper control of the well, the
District Manager shall require the operator or company to
use due diligence in correcting any objectionable conditions.

B. Well-control fluids, equipment, and operations shall
be designed, utilized, maintained, and/or tested as necessary
to control the well in foreseeable conditions and
circumstances.
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C. The well shall be continuously monitored during all
operations and shall not be left unattended at any time unless
the well is shut in and secured.

D. The following well-control-fluid equipment shall be
installed, maintained, and utilized:

1. afill-up line above the uppermost bop;

2. a well-control, fluid-volume measuring device for
determining fluid volumes when filling the hole on trips; and

3. a recording mud-pit-level indicator to determine
mud-pit-volume gains and losses. This indicator shall
include both a visual and an audible warning device.

E.Safe Practices

1. Before starting out of the hole with drill pipe, the
drilling fluid must be properly conditioned. A volume of
drilling fluid equal to the annular volume must be circulated
with the drill pipe just off-bottom. This practice may be
omitted if documentation in the driller's report shows:

a. no indication of formation fluid influx before
starting to pull the drill pipe from the hole;

b. the weight of returning drilling fluid is within 0.2
pounds per gallon of the drilling fluid entering the hole.

2. Record each time drilling fluid is circulated in the
hole in the driller’s report.

3. When coming out of the hole with drill pipe, the
annulus must be filled with drilling fluid before the
hydrostatic pressure decreases by 75 psi, or every five stands
of drill pipe, whichever gives a lower decrease in hydrostatic
pressure. The number of stands of drill pipe and drill collars
that may be pulled must be calculated before the hole is
filled. Both sets of numbers must be posted near the driller's
station. A mechanical, volumetric, or electronic device must
be used to measure the drilling fluid required to fill the hole.

4. Controlled rates must be used to run and pull drill
pipe and downhole tools so as not to swab or surge the well.

5. When there is an indication of swabbing or influx
of formation fluids, appropriate measures must be taken to
control the well. Circulate and condition the well, on or near-
bottom, unless well or drilling-fluid conditions prevent
running the drill pipe back to the bottom.

6. The maximum pressures must be calculated and
posted near the driller's console that you may safely contain
under a shut-in BOP for each casing string. The pressures
posted must consider the surface pressure at which the
formation at the shoe would break down, the rated working
pressure of the BOP stack, and 70 percent of casing burst (or
casing test as approved by the district manager). As a
minimum, you must post the following two pressures:

a. the surface pressure at which the shoe would
break down. This calculation must consider the current
drilling fluid weight in the hole; and

b. the lesser of the BOP's rated working pressure or
70 percent of casing-burst pressure (or casing test otherwise
approved by the district manager).

7. An operable drilling fluid-gas separator and
degasser must be installed before you begin drilling
operations. This equipment must be maintained throughout
the drilling of the well.

8. The test fluids in the hole must be circulated or
reverse circulated before pulling drill-stem test tools from
the hole. If circulating out test fluids is not feasible, with an
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appropriate kill weight fluid test fluids may be bullhead out
of the drill-stem test string and tools.

9. When circulating, the drilling fluid must be tested
at least once each work shift or more frequently if conditions
warrant. The tests must conform to industry-accepted
practices and include density, viscosity, and gel strength;
hydrogen ion concentration; filtration; and any other tests
the district manager requires for monitoring and maintaining
drilling fluid quality, prevention of downhole equipment
problems and for kick detection. The test results must be
recorded in the drilling fluid report.

F.  Monitoring Drilling Fluids

1. Once drilling fluid returns are established, the
following drilling fluid-system monitoring equipment must
be installed throughout subsequent drilling operations. This
equipment must have the following indicators on the rig
floor:

a. pit level indicator to determine drilling fluid-pit
volume gains and losses. This indicator must include both a
visual and an audible warning device;

b. volume measuring device to accurately determine
drilling fluid volumes required to fill the hole on trips;

c. return indicator devices that indicate the
relationship between drilling fluid-return flow rate and pump
discharge rate. This indicator must include both a visual and
an audible warning device; and

d. gas-detecting equipment to monitor the drilling
fluid returns. The indicator may be located in the drilling
fluid-logging compartment or on the rig floor. If the
indicators are only in the logging compartment, you must
continually man the equipment and have a means of
immediate communication with the rig floor. If the
indicators are on the rig floor only, an audible alarm must be
installed.

G. Drilling Fluid Quantities

1. Quantities of drilling fluid and drilling fluid
materials must be maintained and replenished at the drill site
as necessary to ensure well control. These quantities must be
determined based on known or anticipated drilling
conditions, rig storage capacity, weather conditions, and
estimated time for delivery.

2. The daily inventories of drilling fluid and drilling
fluid materials must be recorded, including weight materials
and additives in the drilling fluid report.

3. [If there are not sufficient quantities of drilling fluid
and drilling fluid material to maintain well control, the
drilling operations must be suspended.

H. Drilling Fluid-Handling Areas

1. Drilling fluid-handling areas must be classified
according to API RP 500, Recommended Practice for
Classification of Locations for Electrical Installations at
Petroleum Facilities, Classified as Class I, Division 1 and
Division 2 or API RP 505, Recommended Practice for
Classification of Locations for Electrical Installations at
Petroleum Facilities, Classified as Class 1, Zone 0, Zone 1,
and Zone 2. In areas where dangerous concentrations of
combustible gas may accumulate. A ventilation system and
gas monitors must be installed and maintained. Drilling
fluid-handling areas must have the following safety
equipment:
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a. a ventilation system capable of replacing the air
once every 5 minutes or 1.0 cubic feet of air-volume flow
per minute, per square foot of area, whichever is greater. In
addition:

i. if natural means provide adequate ventilation,
then a mechanical ventilation system is not necessary;

ii. if a mechanical system does not run
continuously, then it must activate when gas detectors
indicate the presence of 1 percent or more of combustible
gas by volume; and

iii. if discharges from a mechanical ventilation
system may be hazardous, the drilling fluid-handling area
must be maintained at a negative pressure. The negative
pressure area must be protected by using at least one of the
following: a pressure-sensitive alarm, open-door alarms on
each access to the area, automatic door-closing devices, air
locks, or other devices approved by the District Manager;

b. gas detectors and alarms except in open areas
where adequate ventilation is provided by natural means.
Gas detectors must be tested and recalibrated quarterly. No
more than 90 days may elapse between tests;

c. explosion-proof or  pressurized electrical
equipment to prevent the ignition of explosive gases. Where
air is used for pressuring equipment, the air intake must be
located outside of and as far as practicable from hazardous
areas; and

d. alarms that
ventilation system fails.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Natural Resources, Office of Conservation, LR 41:

Subpart 4. Statewide Order No. 29-B-a
Chapter 11.  Required Use of Storm Chokes
§1101. Scope

A. Order establishing rules and regulations concerning
the required use of storm chokes to prevent blowouts or
uncontrolled flow in the case of damage to surface
equipment.

AUTHORITY NOTE: Promulgated in accordance with Act
157 of the Legislature of 1940.

HISTORICAL NOTE: Adopted by the Department of
Conservation, March 15, 1946, amended March 1, 1961, amended
and promulgated by the Department of Natural Resources, Office
of Conservation, LR 20:1127 (October 1994), amended LR 41:
§1103. Applicability

A. All wells capable of flow with a surface pressure in
excess of 100 pounds, falling within the following
categories, shall be equipped with storm chokes.:

1. any locations inaccessible during periods of storm
and/or floods, including spillways;

2. located in bodies of water being actively navigated;

3. located in wildlife refuges and/or game preserves;

4. located within 660 feet of railroads, ship channels,
and other actively navigated bodies of water;

5. located within 660 feet of state and federal
highways in Southeast Louisiana, in that area East of a
North-South line drawn through New Iberia and South of an
East-West line through Opelousas;
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6. located within 660 feet of state and federal
highways in Northeast Louisiana, in that area bounded on
the West by the Ouachita River, on the North by the
Arkansas-Louisiana line, on the East by the Mississippi
River, and on the South by the Black and Red Rivers;

7. located within 660 feet of the following highways:

a. U.S. Highway 71 between Alexandria and Krotz
Springs;

b. U.S. Highway 190 between Opelousas and Krotz
Springs;

c. U.S. Highway 90 between Lake Charles and the
Sabine River;

8. located within the corporate limits of any city,
town, village, or other municipality.

AUTHORITY NOTE: Promulgated in accordance with Act
157 of the Legislature of 1940.

HISTORICAL NOTE: Adopted by the Department of
Conservation, March 15, 1946, amended March 1, 1961, amended
and promulgated by Department of Natural Resources, Office of
Conservation, LR 20:1128 (October 1994), amended LR 41:
§1104. General Requirements for Storm Choke Use at

Water Locations

A. This Section only applies to oil and gas wells at water
locations.

B. A subsurface safety valve (SSSV) shall be designed,
installed, used, maintained, and tested to ensure reliable
operation.

1. The device shall be installed at a depth of 100 feet
or more below the seafloor within two days after production
is established.

2. Until a SSSV is installed, the well shall be attended
in the immediate vicinity so that emergency actions may be
taken while the well is open to flow. During testing and
inspection procedures, the well shall not be left unattended
while open to production unless a properly operating
subsurface-safety device has been installed in the well.

3. The well shall not be open to flow while the SSSV
is removed, except when flowing of the well is necessary for
a particular operation such as cutting paraffin, bailing sand,
or similar operations.

4. All SSSV's must be inspected, installed, used,
maintained, and tested in accordance with American
Petroleum  Institute = Recommended  Practice  14B,
Recommended Practice for Design, Installation, Repair, and
Operation of Subsurface Safety Valve Systems.

C. Temporary Removal for Routine Operations

1. Each wireline or pumpdown-retrievable SSSV may
be removed, without further authorization or notice, for a
routine operation which does not require the approval of
Form DM-4R.

2. The well shall be identified by a sign on the
wellhead stating that the SSSV has been removed. If the
master valve is open, a trained person shall be in the
immediate vicinity of the well to attend the well so that
emergency actions may be taken, if necessary.

3. A platform well shall be monitored, but a person
need not remain in the well-bay area continuously if the
master valve is closed. If the well is on a satellite structure, it
must be attended or a pump-through plug installed in the
tubing at least 100 feet below the mud line and the master
valve closed, unless otherwise approved by the district
manager.
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4. Each operator shall maintain records indicating the
date a SSSV is removed, the reason for its removal, and the
date it is reinstalled

D. Emergency Action. In the event of an emergency,
such as an impending storm, any well not equipped with a
subsurface safety device and which is capable of natural
flow shall have the device properly installed as soon as
possible with due consideration being given to personnel
safety.

E. Design and Operation

1. All SSSVs must be inspected, installed, maintained,
and tested in accordance with API RP 14B, Recommended
Practice for Design, Installation, Repair, and Operation of
Subsurface Safety Valve Systems.

2. Testing Requirements. Each SSSV installed in a
well shall be removed, inspected, and repaired or adjusted,
as necessary, and reinstalled or replaced at intervals not
exceeding 6 months for those valves not installed in a
landing nipple and 12 months for those valves installed in a
landing nipple.

3. Records must be retained for a period of two years
for each safety device installed.

AUTHORITY NOTE: Promulgated in accordance with Act
157 of the Legislature of 1940.

HISTORICAL NOTE: Promulgated by Department of Natural
Resources, Office of Conservation, LR 41:

§1105. Waivers

A. Onshore Wells. Where the use of storm chokes would
unduly interfere with normal operation of a well, the District
Manager may, upon submission of pertinent data, in writing,
waive the requirements of this order.

B. Offshore Wells

1. The district manager, upon submission of pertinent
data, in writing explaining the efforts made to overcome the
particular difficulties encountered, may waive the use of a
subsurface safety valve under the following circumstances,
and may, in his discretion, require in lieu thereof a surface
safety valve:

a. where sand is produced to such an extent or in
such a manner as to tend to plug the tubing or make
inoperative the subsurface safety valve;

b. when the flowing pressure of the well is in excess
of 100 psi but is inadequate to activate the subsurface safety
valve;

c. where flow rate fluctuations or water production
difficulties are so severe that the subsurface safety valve
would prevent the well from producing at its allowable rate;

d.  where mechanical well conditions do not permit
the installation of a subsurface safety valve;

e. in such other cases as the district manager may
deem necessary to grant an exception.

AUTHORITY NOTE: Promulgated in accordance with Act
157 of the Legislature of 1940.

HISTORICAL NOTE: Adopted by the Department of
Conservation, March 1, 1961, amended March 15, 1961, amended
and promulgated by Department of Natural Resources, Office of
Conservation, LR 20:1128 (October 1994), LR 41:

James H. Welsh

Commissioner
1501#007
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DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

2015-16 Commercial King Mackerel Season

In accordance with the provisions of R.S. 49:953 which
allows the Department of Wildlife and Fisheries and the
Wildlife and Fisheries Commission to employ emergency
procedures to establish seasonal rules to set finfish seasons,
R.S. 56:6(25)(a) and 56:326.3 which provide that the
Wildlife and Fisheries Commission may set seasons for
saltwater finfish; the Wildlife and Fisheries Commission
hereby sets the following season for the commercial harvest
of king mackerel in Louisiana state waters:

The commercial season for king mackerel in Louisiana
state waters will open at 12:01 a.m., July 1, 2015 and remain
open until the allotted portion of the commercial king
mackerel quota for the western Gulf of Mexico has been
harvested or projected to be harvested.

The commission grants authority to the secretary of the
Department of Wildlife and Fisheries to close the
commercial king mackerel season in Louisiana state waters
when he is informed by the National Marine Fisheries
Service (NMFS) that the commercial king mackerel quota
for the western Gulf of Mexico has been harvested or is
projected to be harvested, such closure order shall close the
season until 12:01 a.m., July 1, 2016, which is the date
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expected to be set for the re-opening of the 2016-17
commercial king mackerel season in federal waters.

The commission also authorizes the secretary to open
additional commercial king mackerel seasons in Louisiana
state waters if he is informed that NMFS has opened such
additional seasons and to close such seasons when he is
informed that the commercial king mackerel quota for the
western Gulf of Mexico has been filled, or is projected to be
filled, or as needed to effectively implement the provisions
herein upon notification to the chairman of the Wildlife and
Fisheries Commission.

Effective with seasonal closures under this rule, no person
shall commercially harvest, possess, purchase, exchange,
barter, trade, sell, or attempt to purchase, exchange, barter,
trade, or sell king mackerel, whether taken from within or
without Louisiana territorial waters. Also effective with this
closure, no person shall possess king mackerel in excess of a
daily bag limit, which may only be in possession during the
open recreational season by legally licensed recreational
fishermen. Nothing shall prohibit the possession or sale of
fish by a commercial dealer if legally taken prior to the
closure providing that all commercial dealers possessing
such fish taken legally prior to the closure shall maintain
appropriate records in accordance with R.S. 56:306.5 and
R.S. 56:306.6.

Edwin “Pat” Manuel

Chair
1501#039



Rules

RULE

Department of Culture, Recreation and Tourism
Seafood Promotion and Marketing Board

Seafood Promotion and Marketing (LAC 76:1.Chapter 5)

In accordance with the Administrative Procedure Act, R.S.
49:950 et seq., and through the authority granted in R.S.
56:578.2(B) and R.S. 56:578.3, the Louisiana Seafood
Promotion and Marketing Board has amended its rules for
internal governance. The revisions are made to be consistent
with applicable state law, including Act No. 228 of the
Regular Session 2013, to update its procedures, and the
names of standing committees.

Title 76
WILDLIFE AND FISHERIES
Part I. Wildlife and Fisheries Commission
and Agencies Thereunder
Chapter 5. Seafood Promotion and Marketing Board
§501. Bylaws

A. The specific location of the principal office of the
Louisiana Seafood Promotion and Marketing Board as a part
of the Office of the Secretary of the Department of Culture,
Recreation and Tourism shall be in Baton Rouge, Louisiana
as established by title 56 of the Louisiana Revised Statutes.

B. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:126 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:39 (January 2015).

§503. Meetings

A. Regular Meetings. The regular meetings of the board
shall be as set at any regular or special meeting by resolution
adopted by a majority of the members present.

B. Special Meetings

1. Special meetings of the board may be called by the
chairman, at his discretion, and shall be called by the
chairman upon written request of any eight members. The
notice of each special meeting shall state the purpose for
which it is called, and only those matters shall be considered
that have been included in the call, unless the board agrees
to take up other matters by unanimous vote.

2. The chairman shall cause written notices of the
time and place of special meetings to be emailed, to each
member, at the addresses as they appear in the records of the
board, in accordance with the open meetings law.

C. Quorum; Minutes

1. The attendance of eight members at any regular
meeting shall constitute a quorum for the transaction of all
business.

2. Minutes will be available to board members not
later than the next regular meeting.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2.
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HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:126 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:39 (January 2015).

§505. Election of Officers and Appointments

A. Officers shall be elected annually at the first regular
meeting held in the third quarter of each state fiscal year, at
which the members shall elect, from among their own
number, a chairman, a vice-chairman, who shall also be the
chairman-elect, and a secretary-treasurer to hold office for
one year, or until their successors are elected. No member
shall be elected as an officer until such member has served at
least one year on the board.

B. ...

C. No member elected chairman shall serve consecutive
terms and no member may serve as chairman more than two
terms. No chairman shall serve as vice-chairman in the term
following his term as chairman.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:126 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:39 (January 2015).

§507. Duties of the Chairman

A. The powers and duties of the chairman shall be:

1. to preside as chairman at al meetings of the board,
with the right to vote on all motions;

2. to see that the laws of the state, pertaining to the
purposes and functions, of the board, the motions of the
board and its policies are faithfully observed and executed,;

3. to call special meetings of the board, at his
discretion, or upon the written request of eight members;

4.-6. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2 and R.S. 56:578.3.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:126 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:39 (January 2015).

§509. Duties of the Vice-Chairman

A. Whenever the chairman is absent from any regularly
scheduled meeting, his duties shall be performed by the
vice-chairman. Whenever the chairman is absent from a
special meeting called by him, upon his own initiative, or
upon written request of eight board members, his duties shall
be performed by the vice-chairman. The vice-chairman may
not assume the duties of the chairman for the purpose of
calling a special meeting when the chairman is temporarily
absent from the state, or when the chairman is temporarily
incapacitated through illness, or otherwise, unless the
chairman or eight members, direct the vice-chairman to
assume the office of chairman for the purpose of calling such
special meeting.

B.
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AUTHORITY NOTE: Promulgated in R.S.
56:578.3.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:126 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:39 (January 2015).

§511.  Duties of Secretary-Treasurer

A. To serve as chairman of Finance Committee.

B. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2 and R.S. 56:578.3.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:126 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:40 (January 2015).

§513. Board Committees

A

B. The standing committees of the board are:

1. executive, which shall consist of the elected officers
of the board;

2. finance;

3. marketing;

4. legislative; and

5. education.

C. The member appointed in accordance with R.S.
56:578.2(A)(2)(g) to serve as a marketing specialist shall
chair the marketing committee.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2 and R.S. 56:578.3.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:127 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:40 (January 2015).

§515. Order of Business

A. The chairman of the board, in consultation with the
executive director, shall prepare and submit to the board an
agenda covering the items of business to be considered and
acted upon at each meeting of the board. The agenda shall be
submitted to the board seven days before a regular meeting.
The board may consider such matters as may properly be
brought before it.

B. In accordance with R.S. 42:14(D), the board shall
provide an opportunity for public comment at any point in
the meeting prior to action on an agenda item upon which a
vote is to be taken. Public comment is restricted to matters
included on the agenda. Public comment is limited to three
minutes for each speaker on each matter unless additional
time is allowed by the board.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2 and R.S. 56:578.3.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:127 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:40 (January 2015).

§519. Amendment of Bylaws

A. Amendments to these bylaws may be adopted at any
regular meeting of the board by a majority vote of the board
members present at the meeting. However, no such alteration
or amendment shall be considered unless:

accordance
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1. notice of the intention to amend the bylaws shall
have been given in writing at a previous meeting of the
board; and

2. adraft of the proposed amendment shall have been
sent to each member of the board at least 48 hours in
advance of the meeting at which the action of such alteration
or amendment is to be taken.

B. In accordance with R.S. 56:578.2, the amendments
adopted by the board shall be amended or promulgated by
rule in accordance with the Administrative Procedure Act,
R.S. 49:950 et seq.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2 and R.S. 56:578.3.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:127 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:40 (January 2015).

§520. Election

A. The election of the chairman, vice-chairman,
secretary-treasurer will be held at the first regular meeting
held in the third quarter of each state fiscal year.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:578.2.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:127 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:40 (January 2015).

§521. Disqualification

A. The board, by a two-thirds vote of the members
present, may remove a member for cause, including but not
limited to abandonment of office, conviction of a felony, or a
plea of nolo contendere thereto, malfeasance, or gross
misconduct in office.

B. A board member may be deemed to have abandoned
his office upon failure to attend any three consecutive board
meetings or any three meetings in a calendar year, unless the
absence was excused by the chairman in response to the
member’s request.

AUTHORITY NOTE: Promulgated in
56:578.2 and R.S. 56:578.3.

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Board of Seafood Promotion and
Marketing, LR 11:127 (February 1985), amended by the
Department of Culture, Recreation and Tourism, Seafood
Promotion and Marketing Board, LR 41:40 (January 2015).

accordance  R.S.

Karen Profita

Executive Director
1501#008

RULE

Board of Elementary and Secondary Education

Bulletin 134—Tuition Donation Rebate Program
(LAC 28:CLV.103, 303, 901, and 1303)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education  has  adopted revisions to  Bulletin
133—Scholarship Programs: §103, Definitions; §303,



Awarding of Scholarships; §901, General Audits and
Financial Reviews; and §1303, Annual Report on Program
Implementation. The revisions effectuate the provisions of
Act 424 of the 2014 Regular Legislative Session regarding
the definition of an eligible student, portability of
scholarships, audit requirements, and reporting student
testing results.

Title 28
EDUCATION
Part CLV. Bulletin 134—Tuition Donation Rebate

Program

Chapter 1. General Provisions

§103. Definitions

A -A2.
% ok ok

Qualified Student—a child who is a member of a
family that resides in Louisiana with a total household
income that does not exceed an amount equal to 250 percent
of the federal poverty level based on the federal poverty
guidelines established by the federal Office of Management
and Budget and is a student who:

i. is entering kindergarten for the first time;
ii. was enrolled in a public school in Louisiana on
October 1 and February of the most recent school year; or
iii. received a scholarship from a school tuition
organization or the Student Scholarships for Educational
Excellence Program for the previous school year.
% ok ok

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:6301.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 39:1024 (April 2013),
amended LR 41:41 (January 2015).

Chapter 3. School Tuition Organizations
§303. Awarding of Scholarships

A.-B.

C. School tuition organizations shall award scholarships
to qualified students on a first-come, first-serve basis, with
priority given to students who received a scholarship from
the school tuition organization or the Student Scholarships
for Educational Excellence Program in the previous year.

D.-F4.

G. Scholarships granted to qualified students shall be
portable during the school year and can be used at any
qualifying school served by the school tuition organization
that accepts a qualified student. If the parent of a qualified
student who is receiving a scholarship desires the student to
move to a new qualified school served by the school tuition
organization during a school year, the scholarship amount
may be prorated.

H.-1.2.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:6301.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education LR 39:1025 (April 2013),
amended LR 40:499 (March 2014), LR 41:41 (January 2015).
Chapter 9. Review of School Tuition Organizations
§901. General Audits and Financial Reviews

A. The LDE shall annually conduct an audit of a school
tuition organization. The LDE shall bar a school tuition
organization from participating in the rebate authorized
under this Section if the school tuition organization
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intentionally or substantially fails to comply with the
requirements of this Rule.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:6301.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 39:1027 (April 2013),
amended LR 41:41 (January 2015).

Chapter 13.  Testing
§1303. Annual Report on Program Implementation

A -B. ...

C. The LDE shall publically report state test scores for
each student receiving a scholarship the entirety of the
students participating in the tuition donation rebate program
in accordance with the requirements of the federal FERPA
statute (20 U.S.C. 1232g) and regulations (34 CFR 99.1 et
seq.). However, the LDE shall not include the name or any
other identifying information for individual students

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:6301.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 39:1029 (April 2013),
amended LR 41:41 (January 2015).

Shan N. Davis

Executive Director
1501#019

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for
School Administrators (LAC 28:CXV.701)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has adopted revisions to Bulletin 741—Louisiana
Handbook for School Administrators: §701, Maintenance
and Use of System Records and Reports. The revision is
required by the 2014 Regular Session of the Louisiana
Legislature. The Louisiana Department of Education is
required to develop a system of unique student identification
numbers for the purpose of maintaining accurate and current
student information. Each local school board is required to
assign the unique student identification numbers to all of the
students enrolled in public elementary and secondary
schools in their respective districts.

Title 28
EDUCATION
Part CVX. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 7. Records and Reports
§701. Maintenance and Use of System Records and
Reports

A.-B.2.

3. By not later than May 1, 2015, the LDE shall
develop a system of unique student identification numbers.
By not later than June 1, 2015, each local public school
board shall assign such a number to every student enrolled in
a public elementary or secondary school. Student
identification numbers shall not include or be based on
Social Security numbers, and a student shall retain his
student identification number for his tenure in Louisiana
public elementary and secondary schools.
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4. Information files and reports shall be stored with
limited accessibility and shall be kept reasonably safe from
damage and theft.

C.-D.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:93, R.S. 17:411, R.S. 17:415, and R.S. 17:3913

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1268 (June 2005),
amended LR 37:1380, 1380 (May 2011), LR 40:764 (April 2014),
LR 41:41 (January 2015).

Shan N. Davis

Executive Director
1501#020

RULE

Office of the Governor
Board of Pardons
Committee on Parole

Parole—Administration, Eligibility
and Types of Parole, Meetings and Hearings
(LAC 22:V.119 and 205 and XI.Chapters 1, 3, 5, and 8)

In accordance with the provisions of the Administrative
Procedure Act (R.S. 49:950), the Board of Pardons,
Committee on Parole has amended and promulgated its rules
in LAC 22:X1.102, 117, 307, 501, 504, 507, 511, 514, and
Chapter 8. This rulemaking contains technical revisions and
also incorporates acts of the 2014 Regular Legislative
Session. Act 52 requires that the committee notify the
district attorney in the parish of conviction in advance of a
scheduled parole hearing; Act 153 amends certain eligibility
requirements for medical parole; Act 306 provides with
respect to education, experience, and training requirements
of committee members and provides with respect to majority
vote in certain circumstances; Act 340 provides with respect
to ameliorative penalty consideration. In addition, the Board
of Pardons has amended its rules of LAC 22:V.119 and 205.
These rule changes incorporate Act 6 of the 2014 Regular
Legislative Session. Act 6 reduces the length of time before
an individual serving a life sentence can re-apply for a
clemency. In addition, the board has made technical changes
to training requirements, authorizing the training curriculum
to be developed by the board chairman in collaboration with
the Department of Public Safety and Corrections.

Title 22
CORRECTIONS, CRIMINAL JUSTICE AND LAW
ENFORCEMENT
Part V. Board of Pardons
Chapter 1. Administration

§119. Training

A. Within 90 days of being appointed to the board, each
member shall complete a comprehensive training course
developed by the board chairman in collaboration with the
Department of Public Safety and Corrections. Each member
shall complete a minimum of eight hours of training
annually.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15.572.4.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, LR 39:2253 (August 2013), amended
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by the Office of the Governor, Board of Pardons, Committee on
Parole, LR 41:42 (January 2015).

Chapter 2. Clemency

§205. Application Filing Procedures

A -C ..

D. Reapplication upon Denial. Any applicant denied by
the board shall be notified, in writing, of the reason(s) for the
denial and thereafter may file a new application as indicated
below.

1. Applicants Sentenced to Life Imprisonment. Any
applicant with a life sentence may reapply five years after
the initial denial; and every five years thereafter. Applicant
must also meet the criteria stated in §203.C.2.a-d.

2.-4. ..

5. Denial/No Action Taken by Governor after
Favorable Recommendation. The board shall notify an
applicant after its receipt of notification from the governor
that the board's favorable recommendation was denied or no
action was taken. The applicant may submit a new
application within one year from the date on the board's
notification to the applicant of governor's denial or no
action.

E. Notice of Action Taken on Application. After review
of application for clemency by the board, applicants shall be
notified, in writing, of action taken by the board. Action can
include granting a hearing before the board or denial of a
hearing. If the applicant does not re-apply within the one
year period, the application filing procedures in A-D.3 of
this Section, shall apply

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:573.1, 15:574.12 and 44:1 et seq.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, LR 39:2255 (August 2013), amended
by the Office of the Governor, Board of Pardons, Committee on
Parole, LR 41:42 (January 2015).

Part XI. Committee on Parole
Chapter 1. Administration
§102. Powers and Duties of the Committee

A. The Louisiana Committee on Parole shall:

1. make parole release and revocation decisions under
R.S. 15:574.2;

2. evaluate any application filed pursuant to R.S.
15:308 and taking into consideration the risk of danger the
applicant would pose to society if released from
confinement, shall make recommendations to the Board of
Pardons as to whether the applicant is eligible for a
reduction in sentence pursuant to R.S. 15:308;

3. adopt rules not inconsistent with law as the
committee deems necessary and proper with respect to the
eligibility of offenders for parole and the conditions imposed
upon offenders who are released on parole;

4. keep records of its official actions and make them
accessible according to law;

5. collect, develop, and maintain
information concerning its services and decisions;

a. notify the district attorney of the parish where the
conviction occurred; the notification shall be in writing and
shall be issued at least 30 days prior to the hearing date. The
district attorney of the parish where the conviction occurred
shall be allowed to review the record of the offender since
incarceration, including but not limited to any educational or
vocational training, rehabilitative program participation,

statistical



disciplinary conduct and risk assessment score. The district
attorney shall be allowed to present testimony to the
committee and submit information relevant to the
proceedings;

6. when requested to do so, submit written notification
of the offender's pending release, at least seven days prior to
the offender's date of release, to the chief of police, sheriff,
or district attorney of the parish where the offender will
reside and where the conviction(s) occurred,;

7. submit an annual report on the committee's
performance to the Secretary of the Department of Public
Safety and Corrections on or before February 1 each year for
the previous calendar year, to include statistical and other
data with respect to the determination and work of the
committee, relevant data of committee decisions, a summary
of past practices and outcomes, plans for the upcoming year,
research studies which the committee may make of
sentencing, parole, or related functions, and may include
recommendations for changes considered necessary to
improve its effectiveness.

B.-B.3.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 39:2258
(August 2013), amended LR 41:42 (January 2015).

§103. Composition of the Committee
A.l.-C.
D. All members, except the ex-officio member,

appointed after August 1, 2014 shall possess not less than a
bachelor's degree from an accredited college or university,
and shall possess not less than five years actual experience
in the field of corrections, law enforcement, sociology, law,
education, social work, medicine, psychology, psychiatry, or
a combination thereof. If a member does not have a
bachelor's degree from an accredited college or university,
he shall have no less than seven years experience in a field
listed in this Subsection. The provisions of this Subsection
shall not apply to any person serving as a member of the
board on August 1, 2012.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Corrections, Board of Parole, LR 2:113 (April 1976), amended by
the Department of Public Safety and Corrections, Board of Parole,
LR 24:2292 (December 1998), amended by Department of Public
Safety and Corrections, Corrections Services, LR 36:2872
(December 2010), amended by the Office of the Governor, Board
of Pardons, Committee on Parole, LR 39:2259 (August 2013), LR
41:43 (January 2015).
§117.  Training

A. Within 90 days of being appointed to the committee,
each member shall complete a comprehensive training
course developed by the board chairman in collaboration
with the Department of Public Safety and Corrections. Each
member shall complete a minimum of eight hours of training
annually.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Corrections, Board of Parole, LR 2:115 (April 1976), amended by
the Department of Public Safety and Corrections, Board of Parole,
LR 24:2294 (December 1998), amended by the Office of the
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Governor, Board of Pardons, Committee on Parole, LR 39:2261
(August 2013), LR 41:43 (January 2015).

Chapter 3. Parole—Eligibility and Types

§307. Medical Parole

A. An offender determined by the secretary of the
Department of Public Safety and Corrections to be
permanently disabled or terminally ill may be eligible for
parole release consideration.

1. Upon referral by the Department of Public Safety
and Corrections, the committee may schedule the offender
for a hearing for medical parole consideration.

2. Offenders who are serving a sentence for first
degree murder, second degree murder, or who are awaiting
execution are not eligible for medical parole consideration.

B. Permanently Disabled Offender—any oftfender who is
unable to engage in any substantial gainful activity by reason
of any medically determinable physical impairment which
can be expected to result in death or which is or can be
expected to be permanently irreversible.

C. Terminally Ill Offender—any offender who, because
of an existing medical condition, is irreversibly terminally
ill. For the purposes of this section, "terminally ill" is
defined as having a life expectancy of less than one year due
to an underlying medical condition.

D. Public hearings for medical parole consideration will
be held at a location convenient to the committee and the
offender. The committee may request that additional medical
information be provided or that further medical
examinations be conducted. The committee shall determine
the risk to public safety and shall grant parole only after
determining that the offender does not pose a threat to public
safety. In the assessment of risk, emphasis shall be given to
the offender's medical condition and how this relates to his
overall risk to society.

E. The authority to grant medical parole shall rest solely
with the committee.

1. The committee shall not grant medical parole
unless advised by the secretary of the Department of Public
Safety and Corrections or the secretary's designated
healthcare authority that the offender is permanently
disabled or terminally ill.

2. The committee, if it grants medical parole, may
establish any additional conditions of medical parole as it
may deem necessary to monitor the offender's physical
condition and to assure that the offender is not a danger to
himself and society.

F. Supervision of an offender released on medical parole
shall consist of periodic medical evaluations at intervals to
be determined by the committee at the time of release.

1. An offender released on medical parole may have
his parole revoked if his medical condition improves to such
a degree that he is no longer eligible for medical parole.

2. Medical parole may also be revoked for violation of
any condition of parole as established by the committee.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Public Safety and Corrections, Board of Parole, LR 24:2297
(December 1998), amended by the Office of the Governor, Board
of Pardons, Committee on Parole, LR 39:2270 (August 2013), LR
41:43 (January 2015).
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Chapter 5. Meetings and Hearings of the Committee
on Parole
§501. Types of Meetings

A. All meetings and hearings of the committee shall be
open to the public, in accordance with the provisions of R.S.
42:1 et seq., (public policy for open meetings) and Robert's
Rules of Order. For the purpose of convenience and in order
to differentiate between the different types of forums for
conducting business, the following designation or title has
been given, depending upon the nature of the matters or
actions to be considered.

1. A business meeting is a meeting of the full
committee to discuss all general business matters as set forth
in §507.

2. A public hearing is a meeting of randomly selected,
three-member panels, as set forth in §511.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Public Safety and Corrections, Board of Parole, LR 24:2298
(December 1998), amended by the Office of the Governor, Board
of Pardons, Committee on Parole, LR 39:2262 (August 2013), LR
41:44 (January 2015).

§503. Parole Panels

A-C.

D. A member may request a change in the composition
of a panel to which that member has been assigned.
However, such requests shall be carefully considered and
shall generally only be made in the case of illness or
emergency.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Public Safety and Corrections, Board of Parole, LR 24:2298
(December 1998), amended by the Department of Public Safety
and Corrections, Corrections Services, LR 36:2872 (December
2010), amended by the Office of the Governor, Board of Pardons,
Committee on Parole, LR 39:2262 (August 2013), LR 41:44
(January 2015).

§504. General Procedures

A. Minutes. The committee's minutes of public hearings
shall include the following information as applicable:

1. name and Department of Corrections (DOC)
number of the offender;

2. name of counsel representing the offender (an
offender docketed for a public hearing may be represented
by counsel);

3. the vote of each member; and

4. the decision of the committee.

B. Votes

1. The vote of each panel member shall be recorded
by name and date on the vote sheet.

2. Only those members present shall vote; voting by
proxy is prohibited.

3. No vote shall be taken while the panel is in
executive session.

4. The panel shall not rescind the original vote
without conducting a new hearing, except as provided in
§505.L, §513.A.1-3, and §711.

5. The original vote sheet shall remain in the inmate's
DOC file and a copy shall be attached to the minutes and
maintained in a separate locked file in the committee office.
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C. Accuracy of Vote. The chairperson of the panel shall
ensure that support staff reviews case records subsequent to
voting to assure the accuracy of all documents.

D. Continuance/Recess. A majority vote is required to
continue or recess a meeting or hearing. Generally, the
matter will be rescheduled for the next month, but may be
rescheduled for an earlier date if deemed appropriate by the
panel (see §514, Voting/Votes Required).

E. Executive Session. A panel may go into executive
session to discuss each offender's case prior to a decision
pursuant to the provisions of R.S. 42:6, 42:6.1 and
15:574.12. No vote shall be taken while the panel is in
executive session.

F. Observance of Proceedings. The committee may
extend invitations to individuals to observe committee
proceedings.

G. Testimony. The committee may direct questions to
and/or request statements from anyone appearing before the
committee.

H. Children Under 12. It is generally inappropriate for
children under the age of 12 years, except when the child is a
victim and chooses to appear, to be present during any
public meeting or hearing of the committee.

I.  Space and Security. The number of people supporting
or opposing the granting of parole, including victims and/or
family members of victims will be limited only by space and
security considerations.

J. Meeting/Hearing Schedule. The chairman shall be
responsible for schedules of business meetings and public
hearings.

1. Such schedules may be changed, only upon prior
notice, provided that such changes are made in a timely
manner in order to notify all concerned.

2. Such meetings may be rescheduled without notice
due to inclement weather, or any other emergency or
unforeseen situation.

K. Upon notification by the secretary of the Department
of Public Safety and Corrections that an offender has
violated the terms of work release granted under §311 or has
engaged in misconduct prior to the inmate's release, the
committee may rescind its decision to grant parole. In such
cases, the inmate shall promptly receive another parole
hearing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 41:44
(January 2015).

§505. Duty Officer

A. The chairman of the committee or his or her designee
shall develop a duty calendar and shall designate one
committee member as the daily duty officer.

1. The duty officer shall be available and present to
act on behalf of the committee concerning both routine
office and administrative matters as authorized by these
rules.

2. If the duty officer must substitute for another
member at a hearing or is absent for any other reason, he or
she need not be replaced by another duty officer.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.



HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 41:44
(January 2015).

§507. Business Meetings

A.-B.4.

C. Business meetings should be audio recorded and
copies of the audio recording and/or written minutes shall be
available upon request.

D. At business meetings, detailed minutes indicating
time of commencement, persons present (including visitors
and witnesses), adoption of previous minutes, motions and
seconds, and time of adjournment shall be recorded and
maintained by the committee staff member so designated by
the chairman.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Public Safety and Corrections, Board of Parole, LR 24:2299
(December 1998), amended by the Office of the Governor, Board
of Pardons, Committee on Parole, LR 39:2263 (August 2013)
amended LR 41:45 (January 2015).

§511.  Panel Action

A. The chairman shall schedule public hearings. A copy
of the schedule shall be available for public inspection at the
committee office.

B.1.-B.2.c.

d. to evaluate and consider any application filed
pursuant to R.S. 15:308 in accordance with rules
promulgated by the Department of Public Safety and
Corrections and Chapter 8, "Ameliorative Penalty
Consideration."

C.-C3.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and RS. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Public Safety and Corrections, Board of Parole, LR 24:2299
(December 1998), amended LR 28:1597 (July 2002), amended by
the Department of Public Safety and Corrections, Corrections
Services, LR 36:2872 (December 2010), amended by the Office of
the Governor, Board of Pardons, Committee on Parole, LR 39:2263
(August 2013), amended by the Office of the Governor, Board of
Pardons, LR 40:57 (January 2014), amended by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 41:45
(January 2015).

§514. Voting/Votes Required
A.-AA4.
B. Majority Vote
1. The committee may grant parole with two votes of
a three-member panel, or, if the number exceeds a three-
member panel, a majority vote of those present if all of the
following conditions are met.

a. The offender has not been convicted of a crime
of violence as defined in R.S. 14:2(B) or a sex offense as
defined in R.S. 15:541, or convicted of an offense which
would constitute a crime of violence as defined in R.S.
14:2(B) or a sex offense as defined in R.S. 15:541,
regardless of the date of conviction.

b. The offender has not committed any major
disciplinary (schedule B) offenses in the 12 consecutive
months prior to the parole hearing date. If the offender's
period of incarceration is less than 12 months, the offender
must not have committed any disciplinary offenses during
his/her entire period of incarceration.
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c. The offender has completed the mandatory
minimum of 100 hours of pre-release programming in
accordance with R.S. 15:827.1, if such programming is
available at the facility where the offender is incarcerated.

d. The offender has completed substance abuse
treatment as applicable, if such programming is available at
the facility where the offender is incarcerated.

e. The offender has obtained a HSE credential,
unless the offender has previously obtained a high school
diploma or is deemed by a certified educator as being
incapable of obtaining a HSE credential due to a learning
disability. If the offender is deemed incapable of obtaining a
HSE credential, the offender must complete at least one of
the following:

i. aliteracy program;
ii. an adult basic education program; or
iii. a job skills training program.

f. The offender has obtained a low-risk level
designation determined by a validated risk assessment
instrument approved by the secretary of the Department of
Public Safety and Corrections.

2. A majority vote is required to revoke parole.

3. A majority vote is required to continue or recess a
meeting or hearing.

4. A majority vote is required to grant an offender's
request for a rehearing.

5. A majority vote is required for executive session.

6. A majority vote is required to recommend to the
Board of Pardons as to whether an applicant is eligible for a
reduction in sentence pursuant to R.S. 15:308 and Chapter 8§,
"Ameliorative Penalty Consideration."

C.-E. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 39:2264
(August 2013), amended LR 41:45 (January 2015).

Chapter 8. Ameliorative Penalty Consideration
§801. Application

A. An offender may apply for ameliorative penalty
consideration in as provided by R.S. 15:308(C) relative to
ameliorative penalty provisions, in accordance with rules
promulgated by the Department of Public Safety and
Corrections.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 41:45
(January 2015).

§803. Committee Evaluation

A. After a determination that an offender qualifies for
consideration under R.S. 15:308(C) and rules set by the
department, the Department of Public Safety and
Corrections shall forward all such applications to the
Committee on Parole. The case shall be set for
administrative review by a parole panel.

B. The panel shall evaluate the record of any offender
whose application is submitted by the department, taking
into consideration the risk of danger the applicant would
pose to society if released from confinement. Such
evaluation may be conducted by record review, telephone or
video conference, or other meeting technology at the
discretion of the panel.
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C. The criteria for such evaluation includes, but is not
limited to the guidelines listed in Chapter 7, §701.C.1, 2, 4,
and D.8. In addition, an offender shall be considered
inappropriate for recommendation to the Board of Pardons
for ameliorative penalty consideration for one or any
combination of the following:

1. poor conduct and/or disciplinary record, including
habitual and compulsive violent behavior, consistent signs of
bad work habits, lack of cooperation or good faith effort
and/or other undesirable behavior;

2. maximum custody status, except those offenders
assigned to maximum custody based solely upon
classification criteria other than disciplinary reasons;

3. low level of program activity and/or completion
when compared to program opportunity and availability;

4. extensive habitual and or violent criminal history;

5. extensive supervision revocation history.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 41:45
(January 2015).

§805. Parole Panel Decision/Recommendation

A. All members of the panel will vote individually to
grant or deny (with or without instructions) the offender's
application. Any recommendation of the panel shall not be
binding on the board.

1. If the offender's application is granted, the
application and packet shall be forwarded to the Board of
Pardons with a recommendation for reduction in sentence
pursuant to R.S. 15:308.

B. The panel may also recommend new, additional,
and/or require completion of programming, within the
department, such as substance abuse treatment, educational
or vocational training, etc.

C. The committee shall notify each offender in writing of
the panel's decision in his/her case with instructions, if
applicable. A copy of all decisions shall be disseminated to
the warden of the facility where the offender is housed, the
offender's master prison record, and the offender's case
record.

D. In the event the offender is instructed to re-apply to
the Committee on Parole, re-application frequency shall be a
minimum of 12 months.

E. The decision of the parole panel is final and shall not
be appealed through the administrative remedy procedure.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 41:46
(January 2015).

§807. Victim Notification

A. The committee shall ensure victims registered with
the Crime Victims Services Bureau of the department
receive written notification of the date and time an offender
is docketed for review by a parole panel. Such notice shall
be made no less than 30 days prior to the scheduled docket
date.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:574.2 et seq., R.S. 15:535 et seq., and R.S. 15:540 et seq.
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HISTORICAL NOTE: Promulgated by the Office of the
Governor, Board of Pardons, Committee on Parole, LR 41:46
(January 2015).

Sheryl M. Ranatza

Board Chair
1501#004

RULE

Office of the Governor
Division of Administration
Office of Technology Services

Office of Technology Services Consolidation
(LAC 4:XV.101, 301, 303, 501, 503, and 701)

The Office of Technology Services, Division of
Administration has repealed LAC, Title 4 Part XV
Information Technology, Chapter 3, Section 303; and has
amended Chapter 1, Section 101; Chapter 3, Section 301;
Chapter 5, Sections 501 and 503; and Chapter 7, Section
701.

Act 712 of the 2014 Regular Legislative Session created a
consolidated Office of Technology Services (OTS) headed
by the state chief information officer and granted the new
office sole authority in establishing, defining, and
coordinating all IT systems and services affecting the
management and operations of the in-scope executive
cabinet agencies of state government. The transfer of
functions, positions, assets, and funds between and within
departments to form OTS and its ancillary responsibilities to
charge user agencies for all or part of the cost of its
operation have also been authorized. In addition, OTS will
have the sole responsibility for the procurement of IT
systems and services for in-scope agencies. Act 712 became
effective July 1, 2014.

The fiscal impact in FY 2015 of the IT consolidation is
projected to be a net savings in state general fund of
$24,700,000. Savings will be realized through leveraging
economies of scale in consolidated procurements, improved
resource utilization, maximizing shared services, and
efficiency gains in provision of IT support services.

Title 4
ADMINISTRATION
Part XV. Information Technology
Chapter 1. General Provisions
§101. General

A. Under the authority of the Administrative Procedure
Act, R.S. 49:950 et seq., and in accordance with R.S.
39:15.1-6 in Act 712 of the 2014 Regular Legislative
Session, the position of the state chief information officer
(CIO) and the Office of Technology Services were
established to manage and direct the following information
technology initiatives:

1. establishing and coordinating all information
technology systems and information technology services
affecting the management and operations of the executive
branch of state government;



2. overseeing and implementing a state master
information technology plan on an annual basis;
3. establishing and directing the implementation of

information technology standards, architecture, and
guidelines;

4. reviewing, coordinating, and standardizing
information technology;

5. implementing strategic information technology
planning;

6. assessing the performance of information
technology systems and technology operations and
personnel;

7. overseeing and coordinating the centralization of
the technology systems and data processing systems;

8. overseeing all telecommunication systems;

9. assuring compatibility and connectivity of
Louisiana's information systems;

10. facilitating and fostering innovative applications of
emerging technologies;

11. reviewing and overseeing information technology
projects and systems for compliance with statewide
strategies, policies, and standards;

12. providing support and technical assistance to the
Office of State Procurement, the Office of Facility Planning
and Control, and the Office of Planning and Budget;

13. overseeing and coordinating access to state
information that is electronically available online from
agency websites;

14. facilitating a process among state agencies to
identify services that are favorable for electronic delivery;

15. providing direction to the Louisiana Geographic
Information Systems Council and the Louisiana Geographic
Information Center (LAGIC) for coordination of geographic
data, geographic technology, and geographic standards of the
state;

16. identifying information technology applications
that should be statewide in scope;

17. reviewing and approving the receipt by executive
agencies of information technology goods and services and
telecommunication systems and services from non-
appropriated sources, including but not limited to grants,
donations, and gifts;

18. preparing annual reports and plans concerning the
status and result of the state's specific information
technology plans;

19. facilitating and fostering the identification of the
policy and planning data needs of the state;

20. charging respective user agencies for the cost of
information technology systems and information technology
services provided by the office of technology services and
may include all or part of the cost of the operation of the
office;

21. acting as the sole centralized customer for the
acquisition, billing, and record keeping of information
technology systems or information technology services
provided to state agencies;

22. developing coordinated information technology
systems or information technology services within and
among all state agencies and require, where appropriate,
cooperative utilization of information technology; and
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23. reviewing, coordinating, approving, or
disapproving requests by state agencies for the procurement
of information technology systems or information
technology services including information technology
proposals, studies, and contracts.

AUTHORITY NOTE: Promulgated in accordance with Act
712 of the 2014 Regular Session of the Louisiana Legislature.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Office of Information
Technology, LR 28:1583 (July 2002), repromulgated LR 28:1954
(September 2002), amended by the Office of the Governor,
Division of Administration, Office of Technology Services, LR
41:46 (January 2015).
Chapter 3. State Agencies Responsibilities
§301. General

A. All agencies under the authority of Act 712 must
comply with the policies and guidelines promulgated by the
Office of Technology Services.

AUTHORITY NOTE: Promulgated in accordance with Act
712 of the 2014 Regular Session of the Louisiana Legislature.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Office of Information
Technology, LR 28:1583 (July 2002), repromulgated LR 28:1955
(September 2002), amended by the Office of the Governor,
Division of Administration, Office of Technology Services, LR
41:47 (January 2015).
§303. Information Technology Coordination

Repealed.

AUTHORITY NOTE: Promulgated in accordance with Act
712 of the 2014 Regular Session of the Louisiana Legislature.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Office of Information
Technology, LR 28:1583 (July 2002), repromulgated LR 28:1955
(September 2002), repealed by the Office of the Governor, Division
of Administration, Office of Technology Services, LR 41:47
(January 2015).
Chapter 5. Policy and Guidelines
§501. General

A. Ttis the intent of the Office of Technology Services to
develop formal IT policies, standards and guidelines relative
to information technology activities including but not limited
to the following;:

1. implementing IT standards for hardware, software,
and consolidation of services;

2. directing and managing IT planning, procurement,
and budgeting;

3. directing and managing centralization/consolidation
of technology systems and services and provision of shared
IT resources;

4. assuring compatibility
Louisiana's information systems;

5. directing and managing IT projects and systems for
compliance with statewide strategies, goals, and standards.

B. The policies, standards and guidelines of the Office of
Technology Services will be promulgated via the OTS
website at http://doa.louisiana.gov/.

AUTHORITY NOTE: Promulgated in accordance with Act
712 of the 2014 Regular Session of the Louisiana Legislature.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Office of Information
Technology, LR 28:1583 (July 2002), repromulgated LR 28:1955
(September 2002), amended by the Office of the Governor,
Division of Administration, Office of Technology Services, LR
41:47 (January 2015).

and connectivity of
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§503. Policy Distribution

A. The official method of publishing/distributing OTS
policies, standards and guidelines will be via the OTS
website at: http://doa.louisiana.gov.

B. Other electronic delivery systems will be utilized as
appropriate to notify agencies of adopted policies and
guidelines.

AUTHORITY NOTE: Promulgated in accordance with Act
712 of the 2014 Regular Session of the Louisiana Legislature.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Office of Information
Technology, LR 28:1583 (July 2002), repromulgated LR 28:1955
(September 2002, amended by the Office of the Governor, Division
of Administration, Office of Technology Services, LR 41:48
(January 2015).

Chapter 7. Submitting and Receiving Electronic Bids
for Public Works Contracts and for the
Purchase of Materials and Supplies by
Political Subdivisions

§701. General Provisions

A. Electronic bid is to be an alternative, rather than
exclusive, method to a paper bid.

B. In addition to including the information required for
paper bidding, when accepting bids electronically, the
advertisement must:

1. specify any special condition or requirement for the
submission;

2. contain the electronic address of the public entity.

C. Online service provider minimum requirements:

1. compliance with applicable law and rules:

a. Public Works contract law, R.S. 38:2212;

b. materials and supplies contract law, R.S.
38:2212.1;

c. the Louisiana Uniform Electronic Transaction
Act, R.S. 9:2601-2619, particularly R.S. 9:2619(A) which
provides that the commissioner of administration shall
encourage and promote consistency and interoperability with
similar requirements adopted by other governmental
agencies of this state, other states, federal government, and
nongovernmental persons interacting with governmental
agencies of this state [R.S. 9:2619(A)] while recognizing
that, if appropriate, standards may specify differing levels of
standards from which governmental agencies of this state
may choose in implementing most appropriate standard for
particular application. [R.S. 9:2619(B)];

d. Louisiana Administrative Code, Title 4, Part XV,
Chapter 7, Implementation of Electronic Signatures in
Global and National Commerce Act—P.L. 106-229;

e. security standards promulgated by the Office of
Technology Services of the state's Division of
Administration;

2. be accessible over the internet via a modem or a
network connection;

3. be available daily, 7 days a week, 24 hours daily,
except for maintenance, and be reliable with better than
99.95 percent uptime with backup;

4. provide two-way service—publishes on the internet
public works bid-related information from the political
subdivision to the contracting community, and allows online,
secure public works bid submission from the contracting
community to the political subdivision;

5. automatically send bid receipt to bidder whenever a
bid is submitted to the provider, with the receipt digitally
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signed by the provider and using the same technology used
by the bidder to sign the bid,

6. have accurate retrieval or conversion of electronic
forms of such information into a medium which permits
inspection and copying;

7. ensure that bid cannot be read by anyone until the
public bid opening. When bid is submitted to the provider,
bid must be encrypted before sending using the political
subdivision's key. Encryption level must ensure security;

8. ensure that if a bidder requests that an electronic
bid be withdrawn before the bid deadline, it will not be
passed on, or be accessible, to the political subdivision;

9. ensure that only the last electronic bid submission
from a person is kept and passed on, or made accessible, to
the political subdivision;

10. ensure that bid is not passed on, or accessible, to
political subdivision until the public bid opening;

11. enable electronic bid bond submission and
verification with at least two participating surety agencies;

12. ensure secure digital signature;

13. uses public/private key pair
encrypting and digitally signing documents;

14. provide telephone support desk, at a minimum,
from 8 a.m. to 7 p.m., Monday through Friday, except for
legal holidays. Provides voice mail after business hours with
messages being addressed the next business day. Email and
fax support addresses are available 24 hours a day and be
answered the next business day.

AUTHORITY NOTE: Promulgated in accordance with Act
831 of the 2003 Regular Session of the Louisiana Legislature and
Act 203 of the 2006 Regular Session of the Louisiana Legislature.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Office of Information
Technology, LR 32:2052 (November 2006), amended by the Office
of the Governor, Division of Administration, Office of Technology
Services, LR 41:48 (January 2015).

technology for

Richard Howe

State Chief Information Officer
1501#006

RULE

Office of the Governor
Public Defender Board

Performance Standards for Criminal Defense Representation
in Indigent Capital Cases (LAC 22:XV.Chapter 19)

The Public Defender Board, a state agency within the
Office of the Governor, has adopted LAC 22:XV.Chapter 19,
as authorized by R.S. 15:148. These rules are promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq. The purpose of these
rules is to establish policies and procedures to ensure that
public defenders, assistant public defenders, and assigned
counsel perform to a high standard of representation and to
promote professionalism in the representation of indigent
capital defendants.

R.S. 15:148 directs the Louisiana Public Defender Board
to adopt rules to create mandatory statewide public defender
standards and guidelines that require public defender
services to be provided in a manner that is uniformly fair and
consistent throughout the state; and create separate



performance standards and guidelines for attorney
performance in capital case representation, juvenile
delinquency, appellate, and any other subspecialties of
criminal defense practice as well as children in need of care
cases determined to be feasible, practicable, and appropriate
by the board. In compliance with the directives of R.S.
15:148, the Public Defender Board has adopted these
performance standards for attorneys representing indigent
capital defendants.
Title 22
CORRECTIONS, CRIMINAL JUSTICE
AND LAW ENFORCEMENT
Part XV. Public Defender Board

Chapter 19. Performance Standards for Criminal
Defense Representation in Indigent
Capital Cases

§1901. Purpose, Findings and Intentions

A. The standards for attorneys representing indigent
defendants in capital cases are intended to serve several
purposes. First and foremost, the standards are intended to
encourage public defenders, assistant public defenders, and
assigned counsel to perform to a high standard of
representation and to promote professionalism in the
representation of indigent capital defendants. These
standards apply to trial level, appellate, and post-conviction
representation. It is the intention of these rules to adopt and
apply the standards for capital defense set out by the
American Bar Association’s Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty
Cases, its associated commentary, and the Supplementary
Guidelines for the Mitigation Function of Defense Teams in
Death Penalty Cases.

B. The standards are also intended to alert defense
counsel to courses of action that are necessary, advisable, or
appropriate, and thereby to assist attorneys in deciding upon
the particular actions that should be taken in each case to
ensure that the capital client receives high quality legal
representation. The standards are further intended to provide
a measure by which the performance of individual attorneys
and defender offices may be evaluated by case supervisors,
responsible agencies and the state public defender and to
assist in training and supervising attorneys. While the great
majority of the requirements detailed in these standards
reflect accepted minimum levels of practice in capital
defense, some standards have been added to assist in the
supervision, development and accountability of indigent
capital defense service provision.

C. The language of these standards is general, implying
flexibility of action which is appropriate to the situation. Use
of judgment in deciding upon a particular course of action is
reflected by the phrases “should consider” and “where
appropriate”. In those instances where a particular action is
required in providing quality representation, the standards
use the words “should” or “shall”. Even where the standards
use the words “should” or “shall”, in certain situations the
lawyers best informed professional judgment and discretion
may indicate otherwise.

D. There is a limitless variety of circumstances presented
by indigent capital defense and this variation in combination
with changes in law and procedure requires that attorneys
approach each new case with a fresh outlook. Therefore,
though the standards are intended to be comprehensive, they
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are not exhaustive. Depending upon the type of case and the
particular jurisdiction, there may well be additional actions
that an attorney should take or should consider taking in
order to provide zealous and effective representation.
Attorneys are expected to use their individual professional
judgment in representing clients. If that judgment mandates
a departure from these standards, the attorney should be
aware of and be able to articulate the reasons that a departure
from the standards is in the client’s best interests and
consistent with high quality legal representation.

E. Minimum standards that have been promulgated
concerning representation of defendants in non-capital cases,
and the level of adherence to such standards required for
non-capital cases are not sufficient for death penalty cases.
Counsel in death penalty cases are required to perform at the
level of an attorney reasonably skilled in the specialized
practice of capital representation, zealously committed to the
capital case, who has adequate time and resources for
preparation. These performance standards have been adapted
from the State of Louisiana Performance Standards for
Criminal Defense Representation in Indigent Criminal Cases
in the Trial Court, adding capital specific issues and
procedures where necessary. In light of the recognition that
“death is different” and capital prosecutions necessitate
heightened procedural safeguards, these standards should be
interpreted in order to compel high quality legal
representation.

F. In accordance with R.S. 15:173 the exercise of the
authority to promulgate standards is not intended to create
any new right, right of action, or cause of action or eliminate
any right, right of action, or cause of action existing under
current law. Accordingly, these standards shall not be
construed to provide any criminal defendant the basis of any
claim that the attorney or attorneys appointed to represent
him pursuant to the Louisiana Public Defender Act of 2007
performed in an ineffective manner.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:49 (January 2015).
§1903. General Standards for Capital Defense Counsel

A. Obligations of Defense Counsel

1. Since the death penalty differs from all other
criminal penalties, defense counsel in a capital case should
respond to this difference by making extraordinary efforts on
behalf of the accused.

2. The minimum standard in a capital case is high
quality  representation. To provide high quality
representation counsel should zealously preserve, protect,
and promote the client’s rights and interests, and be loyal to
the client. Counsel should serve as the client’s counselor and
advocate with courage and devotion, free from conflicts of
interest and political or judicial interference. Zealous, high
quality representation is to be provided in accordance with
the Louisiana Rules of Professional Conduct.

3. To ensure the preservation, protection and
promotion of the client’s right and interests, counsel should:

a. be proficient in the applicable substantive and
procedural law;

b. acquire and maintain appropriate experience,
skills and training;

c. devote adequate time and resources to the case;
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d. engage in the preparation necessary for high
quality representation;

e. endeavor to establish and maintain a relationship
of trust and open communication with the client;

f.  make accommodations where necessary due to a
client’s special circumstances, such as incompetence, mental
or physical disability/illness, language barriers, youth,
cultural differences, and circumstances of incarceration.

4. The primary and most fundamental obligation of a
capital defense attorney to the administration of justice and
as an officer of the court is to provide zealous, effective,
high quality, ethical representation for his or her clients at all
stages of the criminal process.

5. If personal matters make it impossible for defense
counsel to fulfill the duty of zealous, high quality
representation, he or she has a duty to refrain from
representing the client.

6. Where counsel is unable to provide high quality
representation in a particular case, counsel must promptly
bring this deficiency to the attention of the capital case
supervisor and the capital case coordinator or Responsible
Agency. If the deficiency cannot be remedied, then counsel
must bring the matter to the attention of the court and seek
the relief appropriate to protect the interests of the client.
Counsel may be unable to provide high quality
representation due to a range of factors: lack of resources,
insufficient time, excessive workload, poor health or other
personal considerations, inadequate skill or experience etc.

7. Counsel assigned in any case in which the death
penalty is a possible punishment should, even if the
prosecutor has not indicated that the death penalty will be
sought, begin preparation for the case as one in which the
death penalty will be sought while employing strategies to
have the case designated as a non-capital one. Even if the
case has not been filed as a capital case, if there exists a
reasonable possibility to believe that the case could be
amended to a capital charge, counsel should be guided by
capital defense techniques and these standards. In
considering whether there is any reason to believe that the
case could be amended, counsel should have regard to the
nature of the allegations, the practice of the local prosecuting
agency, statements by law enforcement and prosecutors,
media and public sentiment, and any political factors that
may impact the charging decision.

B. Training and Experience of Capital Defense Counsel

I. In order to provide high quality legal
representation, counsel should have a mastery of any
substantive criminal law and laws of criminal procedure that
may be relevant to counsel’s representation. Counsel should
also be familiar with the prevailing customs or practices of
the relevant court, and the policies and practices of the
prosecuting agency.

2. In providing representation at any stage in a capital
case, counsel should be familiar with all applicable areas of
law relevant to capital trials, appeals, and state and federal
post-conviction relief.

3. Prior to agreeing to undertake representation in a
capital case, counsel should have sufficient experience or
training to provide high quality representation. Counsel
should not accept a capital case assignment unless he or she
has been certified for the specific level of representation
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assigned, and has the necessary knowledge and skills to
handle the particular case.

4. If after being assigned a case counsel finds that the
case involves particular issues or procedures in which
counsel does not have the experience or training necessary to
provide high quality legal representation, counsel should
acquire the necessary knowledge or skills or request
resources for another attorney to provide such services.

5. In providing high quality representation, counsel
should consult with and take advantage of the skills and
experience of other members of the criminal defense
community and certified capital defenders, in particular.
Further, where considerations of timing, resources or the
interests of the client make it appropriate, counsel should
request assignment of an additional attorney(s). Similarly,
where appropriate, counsel should request assignment of an
additional attorney(s) with specialized experience or
knowledge to assist directly in particular aspects of the
representation.

6. Capital defense counsel should complete a
comprehensive training program in the defense of capital
cases as required by the capital guidelines. Counsel should,
on an ongoing basis, attend and successfully complete
specialized training programs in the defense of capital cases.
In addition to specific training, counsel should stay abreast
of changes and developments in the law and other matters
relevant to the defense of capital cases.

7. As a component of acquiring and maintaining
adequate training, counsel should consult with other
attorneys to acquire knowledge and familiarity with all
facets of criminal representation, including information
about practices of judges, prosecutors, and other court
personnel. More experienced counsel should offer to mentor
less experienced attorneys.

C. Resources and Caseload

1. Counsel should not accept a capital case assignment
unless he or she has available sufficient resources to offer
high quality legal representation to the client in the particular
matter, including adequate funding, investigative services,
mitigation services, support staff, office space, equipment,
and research tools.

2. If after being assigned a case counsel discovers that
he or she does not have available sufficient resources, then
counsel should demand on behalf of the client all resources
necessary to provide high quality legal representation.
Counsel should seek necessary resources from all available
sources, including litigating for those resources or for
appropriate relief should the resources not be made
available. Counsel should document in the file the resources
he or she believes are needed and any attempts to obtain
those resources. Counsel should create an adequate record in
court to allow a full review of the denial of necessary
resources or the failure to provide appropriate relief.

3. Counsel should maintain compliance with all
applicable caseload and workload standards. When counsel's
workload is such that counsel is unable to provide each
client with high quality legal representation in accordance
with the capital guidelines and these performance standards,
counsel shall inform the case supervisor. If counsel believes
the case supervisor has inadequately resolved the issue,
counsel should raise the question progressively with the



district and the state public defender, as appropriate. Where
counsel has exhausted all avenues for reasonable resolution
and the excessive workload issue has not been resolved
counsel should, after providing the state public defender
with reasonable notice, move to withdraw from the case or
cases in which capital defense services in compliance with
the guidelines and these performance standards cannot be
provided.

4. Counsel should never give preference to retained
clients over indigent clients, or suggest that retained clients
should or would receive preference.

5. Counsel representing capital clients should, due to
the nature of capital cases and the necessity for time-
consuming research and preparation, give priority to death
penalty cases over their other caseload.

D. Professionalism

1. Counsel has an obligation to keep and maintain a
thorough, organized, and current file relating to the
representation of each client. Counsel’s file relating to a
representation includes both paper and electronic documents
as well as physical objects, electronic data and audio-visual
materials. Counsel’s file should be maintained in a fashion
that will allow counsel to provide high quality representation
to the client and allow successor counsel to clearly and
accurately identify the work performed, the tactical
decisions made, the materials obtained, the source from
which materials and information were obtained, and the
work product generated in the representation. Counsel
should clearly document work performed, including analysis
of file materials, in such a way that other team members and
successor counsel may take advantage of the work
performed and avoid unnecessary duplication of effort.

2. Counsel should act with reasonable diligence and
promptness in representing the client. Counsel should be
prompt for all court appearances and appointments and, in
the submission of all motions, briefs, and other papers.
Counsel should ensure that all court filings are proofread and
edited to protect the client’s rights from being forfeited due
to error. Counsel should be present, alert, and focused on the
client’s best interests during all critical stages of the
proceedings.

3. Counsel’s obligation to provide high quality
representation to the client continues until counsel formally
withdraws, or an order relieving counsel becomes final.
Unless required to do so by law or the rules of professional
conduct, counsel should not withdraw from a case until
successor counsel has enrolled. Counsel who withdraws or is
relieved should take all steps necessary to ensure that the
client’s rights and interests are adequately protected during
any transfer of responsibility in the case. Such steps should
include ensuring compliance with any filing or other
deadlines in the case, and ensuring the collection or
preservation of any evidence that may cease to be available
if investigation were delayed.

4. All persons who are or have been members of the
defense team have a continuing duty to safeguard the
interests of the client, and should cooperate fully with
successor counsel. This duty includes, but is not limited to:

a. maintaining the records of the case in a manner
that will inform successor counsel of all significant
developments relevant to the representation and any
litigation;
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b. promptly providing the client’s files, as well as
information regarding all aspects of the representation, to
successor counsel;

c. sharing potential further areas of investigation
and litigation with successor counsel; and

d. cooperating with such professionally appropriate
legal strategies as may be chosen by successor counsel.

5. Where counsel enrolls in a case in which other
counsel have previously provided representation, counsel
should take all steps necessary to ensure the client’s rights
and interests are fully protected during any transfer or
reallocation of responsibility in the case. Counsel should
seek to interview all persons who are or have been members
of the defense team with an aim to:

a. promptly obtaining the client’s files or a copy of
the files, as well as information regarding all aspects of the
representation;

b. discovering  potential
investigation and litigation; and

c. facilitating cooperation from current and former
defense team members in order to coordinate professionally
appropriate legal strategies.

6. Current and former counsel should maintain the
confidences of the client and assert all available privileges to
protect the confidentiality of work product and
communications with the client. Where disclosure of
privileged or confidential information is strictly necessary in
carrying out the representation, such disclosures should be
limited to those necessary to advance the interests of the
client and should be made in circumstances that limit the
extent of any waiver of privilege or confidentiality.

7.  Where appropriate counsel may share information
with counsel for a co-defendant, and work together with
counsel for a co-defendant on investigatory, preparatory
and/or strategic matters, but counsel’s decisions should
always reflect the needs of counsel’s client with special
consideration for client confidentiality. Counsel should never
abdicate the client’s defense to a co-defendant’s counsel.
Counsel should maintain full control of all decisions
affecting the client. Counsel should consider whether it is
appropriate to enter a formal joint defense agreement with
one or more co-defendants.

8. Counsel and defense team members should provide
full and honest cooperation with successor counsel
undertaking the investigation and preparation of a claim of
ineffective assistance of counsel. In providing honest
cooperation, counsel should be alert to and avoid any
improper influence arising from a desire to assist the client
or to protect him or herself.

9. Where counsel is the subject of a claim of
ineffective assistance of counsel, he or she should not
disclose any confidential or privileged information without
the client’s consent, unless and until a court formally
determines that privilege has been waived and then only to
the extent of any such waiver. The disclosure of confidential
or privileged information in such circumstances should be
limited to those matters necessary to respond to specific
allegations by the client concerning the lawyer’s
representation of the client. Nothing in this Standard shall
diminish the responsibility of counsel to cooperate fully with
the client and successor counsel, nor limit the ability of
counsel to communicate confidential or privileged

further areas of
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information to the client or his legal representativeness
within the protection of the lawyer-client relationship.

10. While ensuring compliance with the Louisiana
Rules of Professional Conduct in relation to extrajudicial
statements, counsel should consider the potential benefits
and harm of any publicity in deciding whether or not to
make a public statement and the content of any such
statement. When making written or oral statements in
judicial proceedings, counsel should consider the potential
benefits and harm likely to arise from the public
dissemination of those statements. In responding to adverse
publicity, counsel should consider the interests of the client
and whether a statement is required to protect the client from
the substantial undue prejudicial effect of recent publicity
not initiated by the lawyer or the lawyer's client.

11. At each stage and subject to the circumstances of
each case, counsel should be mindful of the desirability of
treating any victim or other person affected by the crime
alleged against the client with respect, dignity, and
compassion. Counsel should avoid disparaging the victim
directly or indirectly, unless necessary and appropriate in the
circumstances of the particular case. Counsel should
undertake victim outreach through an appropriately qualified
team member, or the use of an expert in defense initiated
victim outreach.

E. Conflicts of Interest

1. Counsel should be alert to all potential and actual
conflicts of interest that would impair counsel's ability to
represent a client. Conflicts of interest experienced by one
counsel are relevant to all counsel: the existence of a conflict
free lawyer on the defense team does not ameliorate the
potential harm caused by a conflict affecting another lawyer
on the team. Counsel should have a procedure for
identifying conflicts when receiving new assignments and
reviewing existing cases for conflicts where there is a
relevant change in circumstances. At a minimum, counsel
should maintain a conflict index containing the names of
current and former clients which should be checked against
the name of the client and, where known, the name of the
victim(s), the name of any co-defendant(s), and the names of
any important witnesses.

2. Where a capital case involves multiple defendants,
a conflict will be presumed between the defendants and
separate representation will be required. However, there are
many other situations in which conflicts can arise. In
addition to the current or prior representation of co-
defendants or witnesses, conflicts can arise, for example,
when a capital defense lawyer: is subject to investigation or
criminal prosecution by state or federal authorities; is
representing or has represented a witness or victim; is
seeking employment with prosecuting agencies; has a
financial, political or personal interest in the proceedings;
has an excessive workload; or, is related to a victim or the
judge. Disclosure of potential conflicts should be made
under any of these circumstances and counsel should err in
favor of disclosure of any other potential conflicts.

3. Conflicts of interest should be promptly resolved in
a manner that advances the interests of the client and
complies with the Louisiana Rules of Professional Conduct.

4. If a conflict develops during the course of
representation, counsel has a duty to notify the client and,
where required, the court in accordance with the rules of the
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court and the Louisiana Rules of Professional Conduct.
Defense counsel should fully disclose to the client, at the
earliest feasible opportunity, any interest in or connection
with the case or any other matter that might be relevant to
counsel's continuing representation. Such disclosure should
include communication of information reasonably sufficient
to permit the client to appreciate the significance of any
conflict or potential conflict of interest.

5. Where the client files a motion, complaint, or
grievance against counsel in regard to the quality of his or
her representation, counsel should notify the Case
Supervisor and the agency responsible for the assignment of
counsel to the case.

6. Any waiver of conflict that is obtained should
comply with the requirements of the Louisiana Rules of
Professional Conduct, and should be obtained only after the
client has been told: that a conflict of interest exists; the
consequences to his defense from continuing with conflict-
laden counsel; and that he has a right to obtain other counsel.
In a capital case, any waiver of conflict should be obtained
through and after consultation by the client with independent
counsel. In order to allow the monitoring of the procedure of
obtaining of a waiver, the capital case coordinator should be
advised prior to obtaining a conflict waiver from an indigent
capital defendant and should approve or provide for the
assignment of independent counsel.

F. Allocation of Authority between Counsel and Client

1. The allocation of authority between counsel and the
client shall be managed in accordance with Louisiana's
Rules of Professional Conduct, having particular regard to
rules 1.2, 1.4, 1.14 and 1.16.

2. Counsel serves as the representative of the client
and shall abide by the client’s decisions regarding the
objectives of the representation. However, counsel shall
provide the client with his or her professional opinions with
regard to the objectives of the representation. In counseling
the client, counsel shall refer not only to the law but to other
considerations such as moral, economic, social, and political
factors that may be relevant to the client’s situation. Counsel
may enlist the assistance of others to assist in ensuring that
the client is able to make informed decisions. Counsel shall
reasonably consult with the client about the means by which
the client’s objectives are to be accomplished and may take
such action as is impliedly authorized by the representation.

3. The attorney shall explain to the client those
decisions that ultimately rest with the client and the
advantages and disadvantages inherent in these choices.
Counsel shall abide by the client’s decision, made after
meaningful consultation with counsel, as to a plea to be
entered, whether to waive jury trial, whether the client will
testify, and whether to appeal. However, counsel shall not
abide by such a decision where the client is incompetent,
including where the client is, in the circumstances, incapable
of making a rational choice not substantially affected by
mental disease, disorder or defect. In such circumstances,
counsel should take the steps described in these standards
relating to the representation of persons with diminished
capacity and the raising of the client’s incompetence.

4. Strategic and tactical decisions should be made by
counsel after consultation with the client where feasible and
appropriate. When feasible and appropriate, counsel and
other team members should seek the client’s input regarding



decisions to be made in the case. Counsel should candidly
advise the client regarding the probable success and
consequences of adopting any particular posture in the
proceedings, and provide the client with all information
necessary to make informed decisions. Counsel should
provide the client with his or her professional opinion on
what course to adopt whenever possible. In order to ensure
that consultation with the client is meaningful, counsel
should make accommodations where necessary due to a
client's special circumstances, such as incompetence, mental
or physical disability/illness, language barriers, youth,
cultural differences, and circumstances of incarceration.

5. While counsel is ordinarily responsible for
determining the means by which the objectives of
representation are to be accomplished, where the client
revokes counsel’s express or implied authority to take a
particular course of action, counsel may not act as the agent
of the client without that authority. This will not prevent
counsel from taking professionally responsible steps
required by these Standards but counsel must not purport to
be speaking on behalf of or otherwise acting as the agent of
the client.

6. Counsel shall not take action he or she knows is
inconsistent with the client’s objectives of the representation.
Counsel may not concede the client’s guilt of the offense
charged or a lesser included offense without first obtaining
the consent of the client.

7. Where counsel and the client disagree as to the
means by which the objectives of the representation are to be
achieved counsel should consult with the client and seek a
mutually agreeable resolution of the dispute. Counsel should
consult with the case supervisor and utilize other defense
team members in his or her efforts to resolve a dispute.

8.  Where the client seeks to discharge counsel, every
reasonable effort should be made to address the client’s
grievance with counsel and avoid discharge. Counsel should
caution the client as to the possible negative consequences of
discharging or attempting to discharge counsel and the likely
result if any such attempt. Should the client persist with his
desire to discharge counsel, the case supervisor and
responsible agency should be immediately informed and
counsel may request a substitution of counsel by the
responsible agency. Counsel must move to withdraw when
actually discharged by the client.

9. Where the client insists upon taking action with
which the counsel has a fundamental disagreement or the
representation has been rendered unreasonably difficult by
the client, counsel shall advise the case supervisor and may
request a substitution of counsel by the responsible agency.
Where a substitution of counsel is not permitted, counsel
may move to withdraw from the representation only with the
prior consent of the responsible agency.

10. Any withdrawal of counsel, including a substitution
of counsel, should occur with the leave of the court. Should
the court refuse counsel leave to withdraw, then counsel
should continue to represent the defendant.

11. Where counsel or a client make a reasonable
request for substitution of counsel, the district defender or
state public defender, as appropriate, shall take all
reasonable steps to substitute counsel. Where substitution of
counsel is not possible, every effort should be made to avoid
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the withdrawal or discharge of counsel, including the
assignment of additional counsel, consultation with persons
experienced in resolving such disputes and providing
counsel access to expert advice and training designed to
assist in resolving the dispute.

12. A client’s capacity to make adequately considered
decisions in connection with the representation may be
diminished, whether because of mental impairment or for
some other reason. Where counsel reasonably believes that
the client has diminished capacity, he or she should:

a. as far as reasonably possible, maintain a normal
client-lawyer relationship with the client;

b. if the client is at risk of substantial harm unless
action is taken and the client cannot adequately act in his
own interests, take reasonably necessary protective action.
Such action may include: consulting with family members,
using a reconsideration period to permit clarification or
improvement of circumstances, using voluntary surrogate
decision making tools such as durable powers of attorney or
consulting with support groups, professional services, adult-
protective agencies or other individuals or entities that have
the ability to protect the client. In appropriate cases, counsel
may seek the appointment of a fiduciary, including a
guardian, curator or tutor, to protect the client’s interests;

c. in taking any protective action, be guided by such
factors as the wishes and values of the client to the extent
known, the client’s best interests and the goals of intruding
into the client’s decision-making autonomy to the least
extent feasible, maximizing client capacities and respecting
the client’s family and social connections.

13. If counsel believes that the client will now or in the
future seek to abandon some or all of the mitigation case or
waive appellate or post-conviction review, counsel should
notify the case supervisor and appropriate action should be
taken to respond to this situation. Given the gravity and
complexity of this situation, counsel and the case supervisor
should consider consultation with additional counsel
experienced and skilled in this area.

14. The client has a right to view or be provided with
copies of documents in counsel’s file. Acknowledging the
dangers of case related materials being held in custodial
facilities, counsel should strongly advise the client against
maintaining possession of any case related material. Counsel
should provide alternatives to satisfy the client’s requests,
such as more frequent visits with team members to review
relevant documents in a confidential setting, or transferring
file to successor counsel. Upon the termination of the
representation, the client will ordinarily be entitled to
counsel’s entire file upon request.

G.  Assembling the Defense Team

1. Counsel are to be assigned in accordance with the
capital defense guidelines. Where possible, lead counsel
should participate in the decision of who should be assigned
as additional counsel. Lead counsel should advocate for the
assignment of additional counsel with the skills, experience
and resources appropriate to the provision of high quality
representation in the case. Lead counsel should have regard
to his or her own strengths and weaknesses in
recommending the assignment of additional counsel in order
to ensure the formation of a defense team capable of
providing high quality representation to the client in the
particular case.
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2. Lead counsel bears overall responsibility for the
performance of the defense team, and should allocate, direct,
and supervise its work in accordance with these performance
standards and the associated guidelines. Subject to the
foregoing, lead counsel may delegate to other members of
the defense team duties imposed by these standards, unless
the standard specifically imposes the duty on “lead counsel.”

3. As soon as practical after assignment and at all
stages of a capital case, the director of the law office
assigned the case, the contracting agency or lead counsel
should assemble a defense team by:

a. providing advice regarding the number and
identity of the additional counsel to be assigned;

b. selecting and making any appropriate staffing,
employment or contractual agreements with non-attorney
team members in such a way that the defense team includes:

i. at least one mitigation specialist and one fact
investigator;

ii. at least one member with specialized training
in identifying, documenting and interpreting symptoms of
mental and behavioral impairment, including cognitive
deficits, mental illness, developmental disability,
neurological  deficits; long-term  consequences  of
deprivation, neglect and maltreatment during developmental
years; social, cultural, historical, political, religious, racial,
environmental and ethnic influences on behavior; effects of
substance abuse and the presence, severity and consequences
of exposure to trauma;

iii. individuals possessing the training and ability
to obtain, understand and analyze all documentary and
anecdotal information relevant to the client’s history;

iv. sufficient support staff, such as secretarial, law
clerk and paralegal support, to ensure that counsel is able to
manage the administrative, file management, file review,
legal research, court filing, copying, witness management,
transportation and other practical tasks necessary to provide
high quality representation; and

v. any other members needed to provide high
quality legal representation, including people necessary to:
reflect the seriousness, complexity or amount of work in a
particular case; meet legal or factual issues involving
specialist knowledge or experience; ensure that the team has
the necessary skills, experience and capacity available to
provide for the professional development of defense
personnel through training and case experience; or, for other
reasons arising in the circumstances of a particular case.

4. In selecting team members, lead counsel should
have specific regard to the overall caseload of each team
member (whether indigent, pro bono or privately funded)
and should monitor the caseloads of all team members
throughout the representation. Counsel should have regard to
the benefits of a racially and culturally diverse team.

5. Where staff assignments to a team are made by the
director of a law office or the contracting agency, rather than
lead counsel, lead counsel remains responsible for ensuring
that the staffing assignments and the defense team are in
compliance with the Capital Guidelines and Performance
Standards and are sufficient to permit high quality
representation.

6. The defense team refers to those persons directly
responsible for the legal representation of the client and
those persons directly responsible for the fact and mitigation
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investigation. While others may assist the defense team,
including lay and expert witnesses, they are not a part of the
defense team as that term is used in this Section. The
mitigation specialist retained as a part of the defense team is
not intended to serve as a testifying witness and, if such a
witness is necessary, a separate expert mitigation specialist
should be retained.

7. Team members should be fully instructed on the
practices and procedures to be adopted by the team,
including the procedure for communication and decision-
making within the team and how such matters will be
recorded in the client file. Team meetings should be
conducted no less than once every two weeks and should,
wherever possible, include the in-person attendance of all
team members. Team meetings should have an agenda and a
record of the matters discussed, tasks assigned and decisions
made at the team meeting should be maintained in the client
file. All members of the team should be encouraged to
participate and contribute.

8. Counsel should demand on behalf of the client all
resources necessary to provide high quality legal
representation. Counsel should promptly take the steps
necessary to ensure that the defense team receives the
assistance of all expert, investigative, and other ancillary
professional services reasonably necessary or appropriate to
provide high quality legal representation at every stage of
the proceedings. If such resources are denied, counsel should
make an adequate record to preserve the issue for judicial
review and seek such review. It is the responsibility of
counsel to be fully aware of the potential resources available
to assist in the representation of the client and the rules and
procedures to be followed to seek and obtain such resources.

9. While lead counsel bears ultimate responsibility for
the performance of the defense team and for decisions
affecting the client and the case, all additional counsel
should ensure that the team and its members are providing
high quality representation in accordance with these
Performance Standards and associated Guidelines.

10. In general, counsel should avoid assigning one
lawyer to handle the guilt-innocence phase and another
lawyer to handle the penalty phase.

H. Scope of Representation

1. Counsel should represent the client in the matter
assigned from the time of assignment until relieved by the
assignment of successor counsel or by order of the court.

2. Ordinarily, counsel representing a capital defendant
should assume responsibility for the representation of the
defendant in all pending criminal and collateral proceedings
involving the client for which counsel is adequately
qualified and experienced. Counsel should represent the
client in any new criminal proceeding arising during the
course of the capital representation. Counsel should
investigate and commence appellate or collateral
proceedings regarding other criminal convictions of the
client where the favorable resolution of such an action is
likely to be of significance in the capital proceeding.
Counsel shall have the discretion to assist incarcerated
clients seeking redress of institutional grievances or
responding to institutional proceedings and should do so
where the resolution of the grievance or proceeding is likely
to be of significance in the capital proceeding.



3. Where it is not appropriate for counsel to assume
the representation of the defendant in other proceedings due
to a lack of appropriate experience or qualifications, lack of
sufficient resources, or for other reasons, counsel should take
all reasonable steps to ensure that appropriately qualified
counsel is representing the client and is, where possible,
capitally certified.

4. Counsel should maintain close communication with
and seek the cooperation of counsel representing the client in
any other proceeding to ensure that such representation does
not prejudice the client in his capital proceedings and is
conducted in a manner that best serves the client’s interests
in light of the capital proceedings.

5. Where counsel’s representation of a defendant is
limited in its scope, lead counsel should ensure that the
limitation is reasonable in the circumstances and obtain the
client’s informed consent to the limited scope of the
representation. In obtaining informed consent, lead counsel
should explain the exact limits of the scope of the
representation, including both those purposes for which the
client will and will not be represented. Where possible, the
agreement to provide representation that is limited in its
scope should be communicated in writing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:49 (January 2015).
§1905. Performance Standard 2: Relations with Client

A. Counsel’s Obligation to Build and Maintain
Relationship with Client

1. Counsel at all stages of the case should make every
appropriate effort to establish a relationship of trust and
confidence with the client, and should maintain close contact
with the client. Representation of a capital client should
proceed in a client-centered fashion with a strong emphasis
on the relationship between the defense team and the client.

2. Counsel should make every appropriate effort to
overcome barriers to communication and trust, including
those arising from the client's special circumstances, such as
incompetence, mental or physical disability/illness, language
barriers, youth, and cultural differences, circumstances of
incarceration, prior experiences in the criminal justice
system, and prior experiences of legal representation. Where
barriers to communication or trust with counsel cannot be
adequately overcome to allow for high quality representation
of the client, the capital case supervisor should be informed,
and such further steps as are necessary should be taken. In
an appropriate case, this may include seeking the assignment
of additional counsel or other team members or the
substitution of counsel.

3. Lead counsel should ensure that the defense team
as a whole is able to establish and maintain a relationship of
trust and confidence with the client. Where a particular team
member is unable to overcome barriers to communication or
trust, lead counsel should take all reasonable steps to remedy
the problem. Where the relationship cannot be sufficiently
improved, lead counsel should strongly consider removing
or replacing the team member, or seeking removal or
replacement from the director of the law office or
contracting agency.

4. Understanding that a relationship of trust and
confidence with the client is essential to the provision of
effective representation of a capital client, the defense team
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must take all reasonable steps to ensure that both the
representation provided and the manner in which that
representation is provided operate to develop and preserve
such a relationship.

5. Understanding that regular contact and meaningful
communication are essential to the provision of effective
representation of a capital client, the defense team should
take all reasonable steps to ensure that the client is able to
communicate regularly with the defense team members in
confidential circumstances and should ensure that the client
is visited by defense team members frequently, particularly
where the client is in custody. Counsel may rely upon other
members of the defense team to provide some of the
required contact with the client, but visits by other team
members cannot substitute for counsel’s own direct contact
with the client. Given lead counsel’s particular
responsibilities, visits by other counsel in the case cannot
substitute for lead counsel’s own direct contact with the
client.

6. In a trial level case, a capital client should be
visited by a member of the defense team no less than once
every week, though visits would be expected to be much
more frequent where there is active investigation or
litigation in the case or in the lead up to trial. In a trial level
case a capital client should be visited by an attorney member
of the defense team no less than once every two weeks and
by lead counsel no less than once month, though visits by
counsel would be expected to be much more frequent where
there is active investigation or litigation in the case or in the
lead up to, during, and following trial.

7. In an appellate or post-conviction case, a capital
client may be visited less frequently, but regular
communication and actual visits remain critical to effective
representation. In an appellate or post-conviction case, a
capital client should be visited by a member of the defense
team no less than once every two weeks, by an attorney
member of the defense team no less than once a month and
by lead counsel no less than once every two months, though
visits would be expected to be much more frequent where
there is active investigation or litigation in the case or in the
lead up to, during, and following any major hearing and in
the lead up to any execution date.

8 In all capital cases, where barriers to
communication or trust exist or the circumstances call for
more frequent contact, visits by defense team members,
including counsel, should be as frequent as necessary to
ensure high quality representation and to protect the interests
of the client.

9. Counsel at all stages of the case need to monitor the
client’s physical, mental, and emotional condition and
consider any potential legal consequences or adverse impact
upon the adequate representation of the client. Counsel
should monitor the client’s physical, emotional, and mental
condition throughout the representation both personally,
through the observations of other team members and experts,
and through review of relevant records. If counsel observes
changes in the client’s appearance or demeanor, counsel
should promptly conduct an investigation of any
circumstances contributing to this change, and take all
reasonable steps to advance the best interests of the client.
Recognizing the potential adverse consequences for the
representation inherent in any substantial impairment of the
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client’s physical, mental and emotional condition, counsel
should take all reasonable steps to improve the client’s
physical, mental and emotional condition where possible.

10. Counsel at all stages of the case should engage in a
continuing interactive dialogue with the client concerning all
matters that might reasonably be expected to have a material
impact on the case, such as:

a. the progress of and prospects for the
investigation and what assistance the client might provide;

b. current or potential legal issues;

c. current or potential strategic and tactical
decisions, including the waiver of any rights or privileges
held by the client;

d. the development of a defense theory;

e. presentation of the defense case;

f. potential agreed-upon dispositions of the case,
including any possible disposition currently acceptable to the
prosecution;

g. litigation deadlines and the projected schedule of
case-related events; and

h. relevant aspects of the client’s relationship with
correctional, parole, or other governmental agents (e.g.,
prison medical providers or state psychiatrists).

11. Counsel shall inform the client of the status of the
case at each step and shall provide information to the client
regarding the process and procedures relevant to the case,
including any anticipated time frame.

12. In the absence of a specific agreement to the
contrary, counsel shall provide the client with a copy of each
substantive document filed or entered in the case by the
court and any party. Counsel shall warn any incarcerated
client of the dangers of keeping case related material in a
custodial environment and take steps to ensure that the client
may have reasonable access to the documents and materials
in the case without the necessity of keeping the documents
in the prison.

13. Upon disposition of the case or any significant
issue in the case, counsel shall promptly and accurately
inform the client of the disposition.

14. Counsel should treat the client with respect.
Counsel should never demean, disparage, or be hostile
towards the client. It is the responsibility of lead counsel to
ensure that all members of the defense team satisfy this
standard.

15. Counsel shall respond in a timely manner to all
correspondence from a client, unless the correspondence is
wholly unreasonable in its volume or interval.

16. Counsel should maintain an  appropriate,
professional office and should maintain a system for
receiving regular collect telephone calls from incarcerated
clients. Counsel should provide incarcerated clients with
directions on how to contact the office via collect telephone
calls (e.g. what days and/or hours calls will be accepted).
Counsel should determine ~ whether  telephone
communications will be confidential and where they are not,
should take all reasonable steps to ensure that privileged,
confidential, or potentially damaging conversations are not
conducted during any monitored or recorded calls.

17. Counsel should advise the client at the outset of the
representation and frequently remind the client regarding his
rights to silence and to counsel.
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a. Counsel should carefully explain the significance
of remaining silent, and how to assert the rights to silence
and counsel. Counsel should specifically advise the client to
assert his rights to silence and counsel if approached by any
state actor seeking to question him about the charged
offense, any other offense, or any other matter relevant to
guilt, penalty, or a possible claim for relief. Counsel should
take all reasonable steps to assist the client in asserting these
rights, including providing a written assertion of rights for
the client to use and asserting these rights on behalf of the
client. Counsel should have regard to any special need or
vulnerability of the client likely to impact his effective
assertion of his rights.

b. In particular, counsel should advise the client not
to speak with police, probation officers, or other government
agents about the offense, any related matters, or any matter
that may prove relevant in a penalty phase hearing without
the presence of counsel. The client should be advised not to
speak or write to any other person, including family
members, friends, or co-defendants, about any such matters.
The client should also be advised not to speak to any state or
court appointed expert without the opportunity for prior
consultation with counsel.

c. Counsel should also be conscious of the possible
interest of media organizations and individual journalists and
should advise the client not to communicate with the media,
except as a part of a considered strategy undertaken on the
advice of counsel.

18. If counsel knows that the client will be coming into
contact with a state actor in circumstances relevant to the
representation, counsel should seek to accompany the client
to prevent any potentially harmful statements from being
made or alleged.

B. Counsel’s Initial Interviews with Client

1. Recognizing that first contact with a capital client is
an extremely important stage in the representation of the
client, counsel should take all reasonable steps to conduct a
prompt initial interview designed to protect the client’s
position, preserve the client’s rights, and begin the
development of a relationship of trust and confidence.

2. Counsel should take all reasonable steps to ensure
that the client’s rights are promptly asserted, that the client
does not waive any right or entitlement by failing to timely
assert the right or make a claim, and that any exculpatory or
mitigating evidence or information that may otherwise
become unavailable is identified and preserved.

3. Counsel should ensure that a high level of contact is
maintained at the outset of the representation that is at least
sufficient to begin to develop a relationship of trust and
confidence, and to meaningfully communicate information
relevant to protecting the client’s position and preserving the
client’s rights.

4. An initial interview of pre-trial clients should be
conducted within twenty-four hours of counsel’s entry into
the case unless exceptional circumstances require counsel to
postpone this interview. In that event or where the client is
being represented in appellate or post-conviction
proceedings, the interview should be conducted as soon as
reasonably possible.

5. If non-certified counsel is meeting with the client
before the assignment of appropriately certified counsel, the



information obtained should ordinarily be limited to that
necessary to advise the client concerning the current
procedural posture of the case and to provide for the
assertion of the client’s rights to silence and to counsel.

6. Preparing for the Initial Interview:

a. prior to conducting the initial interview of a pre-
trial client, counsel should, where possible and without
unduly delaying the initial interview:

i. be familiar with the elements of the offense(s)
and the potential punishment(s), where the charges against
the client are already known;

ii. obtain copies of any relevant documents that
are available, including copies of any charging documents,
warrants and warrant applications, law enforcement and
other investigative agency reports, autopsy reports, and any
media accounts that might be available; and,

iii. consult with any predecessor counsel to
become more familiar with the case and the client.

b. In addition, where the pre-trial client is
incarcerated, counsel should:

i. be familiar with the legal criteria for
determining pretrial release and the procedures that will be
followed in setting those conditions;

ii. be familiar with the different types of pretrial
release conditions the court may set and whether private or
public agencies are available to act as a custodian for the
client's release; and

iii. be familiar with any procedures available for
reviewing the trial judge's setting of bail.

c. prior to conducting the interview of a client at
appellate and post-conviction stages, counsel should, where
possible and without unduly delaying the initial interview:

i. be familiar with the procedural posture of the
case;

ii. obtain copies of any relevant documents that
are available that provide information on the nature of the
offense and the conduct and outcome of prior stages of the
proceedings;

iii. consider consulting with any predecessor
counsel to become more familiar with the case and the
client.

7. Conducting the Interviews

a. Counsel should not expect to adequately
communicate all relevant information or begin to develop
the necessary relationship with the client in a single
interview but should undertake an initial series of interviews
designed to achieve these goals. Given the peculiar pressures
and issues presented in a capital case, counsel should seek to
develop a relationship of trust and confidence before
questioning the client about matters relevant to the offense
or mitigation.

b. Counsel should always interview the client in an
environment that protects the attorney-client privilege.
Counsel should take reasonable efforts to compel court and
other officials to make necessary accommodations for
private discussions between counsel and client in
courthouses, lock-ups, jails, prisons, detention centers,
hospitals, forensic mental health facilities and other places
where clients confer with counsel.

c. Counsel should take all reasonable steps to
ensure, at the initial interview and in all successive
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interviews and proceedings, that barriers to communication
and trust are overcome.

d. The scope and focus of the initial interviews will
vary according to the circumstances of the case, the
circumstances of the client, and the circumstances under
which the interviews occur.

e. Information to be provided to the client during
initial interviews includes, but is not limited to:

i. the role of counsel and the scope of
representation, an explanation of the attorney-client
privilege, the importance of maintaining contact with
counsel, and instructions not to talk to anyone, including
other inmates, about the facts of the case or matters relevant
to the sentencing hearing without first consulting with the
attorney,

ii. describing the other persons who are members
of the defense team, how and when counsel or other
appropriate members of the defense team can be contacted
and when counsel or other members of the defense team will
see the client next;

iii. a general overview of the procedural posture
and likely progression of the case, an explanation of the
charges, potential penalties, and available defenses;

iv. what arrangements will be made or attempted
for the satisfaction of the client’s most pressing needs; e.g.,
medical or mental health attention, contact with family or
employers;

v. realistic answers, where possible, to the client’s
most urgent questions;

vi. an explanation of the availability, likelihood,
and procedures that will be followed in setting the conditions
of pretrial release; and

vii. a detailed warning of the dangers with regard
to the search of client's cell and personal belongings while in
custody, and the fact that conversations with other inmates,
telephone calls, mail, and visitations may be monitored by
jail officials. The client should also be warned of the
prevalence and danger presented by jailhouse informants
making false allegations of confessions by high profile
prisoners and advised of the strategies the client can employ
to protect himself from such false allegations.

f.  Information that should be acquired as soon as
appropriate from the client includes, but may not be limited
to:

i. the client's immediate medical needs and any
prescription medications the client is currently taking, has
been prescribed or might require;

ii. whether the client has any pending
proceedings, charges, or outstanding warrants in or from
other jurisdictions or agencies (and the identity of any other
appointed or retained counsel);

iii. the ability of the client to meet any financial
conditions of release or afford an attorney;

iv. the existence of potential sources of important
information which counsel might need to act immediately to
obtain and/or preserve.

g. Appreciating the unique pressure placed upon
capital defendants and the extremely sensitive nature of the
enquiries that counsel must make, counsel should exercise
great caution in seeking to explore the details of either the
alleged offense or matters of personal history until a
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relationship of trust and confidence has been established that
will permit full and frank disclosure.

h. Where possible, counsel should obtain from the
client signed release forms necessary to obtain client’s
medical, psychological, education, military, prison, and other
records as may be pertinent.

i.  Counsel should observe, and consider arranging
for, documentation of any marks or wounds pertinent to the
case, and secure and document any transient physical
evidence.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:55 (January 2015).
§1907. Performance Standard 3: Investigation

A. Counsel’s Responsibility to Investigate

1. Counsel has an ongoing duty to conduct a high
quality, independent, exhaustive investigation of all matters
relevant to the guilt phase, penalty phase, any possible
agreed upon disposition, any potential claim for relief, and
any possible reduction of the case to a non-capital
prosecution. A high quality, exhaustive investigation will be
prompt, thorough, and independent.

2. Counsel should act promptly to ensure that the
client is not prejudiced by the loss or destruction of evidence
or information, whether in the form of physical evidence,
records, possible witness testimony or information from a
non-testifying witness. Counsel should take reasonable steps
to gather and preserve evidence and information at risk of
loss or destruction for later use in the case or for use by
successor counsel. These steps may include retaining an
expert to gather, preserve or examine evidence before it is
altered or destroyed or to interview witnesses who may
become unavailable. Counsel should be conscious of any
procedural limitations or time bars and ensure that the
investigation be conducted in a timely fashion to avoid any
default or waiver of the client’s rights. Similarly, counsel
should be aware of or promptly become aware of the period
for which relevant records are retained and ensure that the
investigation be conducted in a timely fashion to avoid the
destruction of relevant records.

3. The investigation relevant to the guilt phase of the
trial should be conducted regardless of any admission or
statement by the client concerning the facts of the alleged
crime, or overwhelming evidence of guilt, or any statement
by the client that evidence bearing upon guilt is not to be
collected or presented.

4. The investigation relevant to the penalty phase of
the trial should be conducted regardless of any statement by
the client that evidence bearing upon the penalty is not to be
collected or presented. This investigation should comprise
extensive and ongoing efforts to discover all reasonably
available mitigating evidence and evidence to rebut any
aggravating evidence or argument that may be offered by the
prosecutor.

5. No area of inquiry or possible evidence in the guilt
or penalty phase investigations should be ruled out until a
thorough investigation has been conducted. Counsel should
seek to investigate all available evidence and information
and defer strategic decisions regarding what evidence to
present until after a thorough investigation has been
conducted. Both at guilt and penalty phases, counsel should
not halt investigation after one seemingly meritorious
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defense theory has been discovered, but should continue to
investigate, both following up on evidence supporting
known defense theories and seeking to discover other
potential defense theories.

6. Where counsel enrolls in a case in which other
counsel have previously provided representation, counsel
should not rely on a prior defense team’s investigation or
theory of the case, but rather should independently and
thoroughly investigate and prepare the defense, especially
where prior counsel had a conflict of interest, or there is
reason to believe counsel’s performance was deficient.

7. Counsel are responsible for ensuring that a high
quality, exhaustive investigation is conducted but are not
personally responsible for performing the actual
investigation. A team should be assembled containing
sufficient members possessing the appropriate skills and
resources to conduct a high quality and exhaustive
investigation.

B. Conduct of the Investigation

1. Counsel should conduct a high quality, independent
and exhaustive investigation of all available sources of
information utilizing all available tools including live
witness interviews, compulsory process, public records law,
discovery, scene visits, obtaining releases of confidential
information, pre-trial litigation, the use of experts in the
collection and analysis of particular kinds of evidence and
audio/visual  documentation.  Principle  sources  of
information in an investigation will include: information
obtained from the client; information and statements
obtained from witnesses; discovery obtained from the state;

records collected; physical evidence; and direct
observations.
2. A high quality, independent and exhaustive

investigation will include investigation to determine the
existence of other evidence or witnesses corroborating or
contradicting a particular piece of evidence or information.

3. A high quality, independent and exhaustive
investigation will include an investigation of all sources of
possible impeachment of defense and prosecution witnesses.

4. Information and evidence obtained in the
investigation provided should be properly preserved by
memo, Wwritten statement, affidavit, or audio/video
recordings. The manner in which information is to be
obtained and recorded should be specifically approved by
lead counsel having regard to any discovery obligations
which operate or may be triggered in the case. In particular,
the decision to take signed or recorded statements from
witnesses should be made in light of the possibility of
disclosure of such statements through reciprocal discovery
obligations. Documents and physical evidence should be
obtained and preserved in a manner designed to allow for its
authentication and with regard to the chain of custody.

5. A high quality, exhaustive investigation should be
conducted in a manner that permits counsel to effectively
impeach potential witnesses, including state actors and
records custodians, with statements made during the
investigation. Unless defense counsel is prepared to forgo
impeachment of a witness by counsel's own testimony as to
what the witness stated in an interview or to seek leave to
withdraw from the case in order to present such impeaching
testimony, defense counsel should avoid interviewing a
prospective witness except in the presence of a third person.



6. A written record should be kept of all investigative
activity on a case, including all record requests and
responses and attempts to locate and interview witnesses,
whether successful or unsuccessful. The written record
should be sufficient to allow counsel to identify and prove, if
necessary, when, where and under what circumstances each
piece of information or evidence was obtained. The written
record should also be sufficient to allow counsel to identify
and prove that the investigation disclosed an absence of
relevant information or evidence, for example, where a
record custodian denies possession of relevant records or a
witness denies knowledge of a relevant fact.

7. Counsel should conduct a high quality, exhaustive
investigation of matters relevant to guilt and penalty phase,
bearing in mind at all times the relevance of all information
sought and obtained to each phase of the trial. Such an
investigation shall extend beyond the particular client and
the particular offense charged and include an investigation
of: other charged or uncharged bad acts that may be alleged
directly or as impeachment; any co-defendant or alleged co-
conspirator; any alternate suspects; any victim or victims;
relevant law enforcement personnel and agencies; and,
forensic and other experts involved in the case.

8. Considerations in respect of particular sources of
information will include the following.

a. Interviews with the client should be conducted in
accordance with performance standard 2.B. In particular,
counsel should be conscious of the need for multiple
interviews, a relationship of trust and confidence with the
client and for interviews on sensitive matters to be
conducted by team members with appropriate skill and
experience in conducting such interviews.

b. When interviewing witnesses, live witness
interviews are almost always to be preferred and telephone
interviews will rarely be appropriate. Barring exceptional
circumstances, counsel should seek out and interview all
potential witnesses including, but not limited to:

i. eyewitnesses or other witnesses potentially
having knowledge of events surrounding the alleged offense
itself including the involvement of co-defendants, or
alternate suspects;

ii. potential alibi witnesses;

iil. witnesses or other witnesses potentially having
knowledge of events surrounding the alleged offense itself
including the involvement of co-defendants, or alternate
suspects:

(a). members of the client’s immediate and
extended family;

(b). neighbors, friends and acquaintances who
knew the client or his family throughout the various stages
of his life;

(c). persons familiar with the communities where
the client and the client’s family live and have lived;

(d). former teachers, coaches, clergy, employers,
co-workers, social service providers, and doctors;

(e). correctional, probation or parole officers;

iv. witnesses to events other than the offense
charged that may prove relevant to any affirmative defense
or may be relied upon by the prosecution in its case in chief
or in rebuttal of the defense case; and

v. government experts who have performed the
examinations, tests, or experiments.
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c. Discovery should be conducted in accordance
with performance standard 5.F.

d. Counsel should be familiar with and utilize
lawful avenues to compel the production of relevant records
beyond formal discovery or compulsory process, including,
the Public Records Law, the Freedom of Information Act,
statutory entitlements to records such as medical treatment,
military service, social security, social services, correctional
and educational records. Counsel should also be familiar
with and utilize avenues to obtain records through voluntary
release and publicly available sources including web based
searches and social media.

i. Counsel should strive to obtain records by
means least likely to alert prosecution to the investigative
steps being taken by the defense or the content of the records
being obtained.

ii. Where appropriate, counsel should seek
releases or court orders to obtain necessary confidential
information about the client, co-defendant(s), witness(es),
alternate suspect(s), or victim(s) that is in the possession of
third parties. Counsel should be aware of privacy laws and
procedural requirements governing disclosure of the type of
confidential information being sought.

iii. Unless strategic  considerations  dictate
otherwise, counsel should ensure that all requests, whether
by compulsory process, public records law, or other specific
statutory procedures, are made in a form that will allow
counsel to enforce the requests to the extent possible and to
seek the imposition of sanctions for non-compliance.
Counsel should seek prompt compliance with such requests
and must maintain a system for tracking requests that have
been made: following up on requests; triggering enforcement
action where requests are not complied with; documenting
where responses have been received; and, identifying which
documents have been received in response to which requests
and on what date.

iv. Counsel should obtain all available information
from the client’s court files. Counsel should obtain copies of
the client’s prior court file(s), and the court files of other
relevant persons. Counsel should also obtain the files from
the relevant law enforcement and prosecuting agencies to the
extent available.

v. Counsel should independently check the
criminal records for both government and defense witnesses,
and obtain a certified copy of all judgments of conviction for
government witnesses, for possible use at trial for
impeachment purposes.

e. Counsel should move promptly to ensure that all
physical evidence favorable to the client is preserved,
including seeking a protective court order to prevent
destruction or alteration of evidence. Counsel should make a
prompt request to the police or investigative agency for
access to any physical evidence or expert reports relevant to
the case. Counsel should examine and document the
condition of any such physical evidence well in advance of
trial. With the assistance of appropriate experts, counsel
should reexamine all of the government’s material forensic
evidence, and conduct appropriate analyses of all other
available forensic evidence. Counsel should investigate not
only the accuracy of the results of any forensic testing, but
also the legitimacy of the methods used to conduct the
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testing and the qualifications of those responsible for the
testing.

f.  Counsel should take full advantage of the direct
observation of relevant documents, objects, places and
events by defense team members, experts and others.

i. Counsel should attempt to view the scenes of
the alleged offense and other relevant events as soon as
possible after counsel is assigned. The visit to any relevant
scene should include visiting under circumstances as similar
as possible to those existing at the time of the alleged
incident (e.g., weather, time of day, and lighting conditions).
Counsel should extensively, precisely, and accurately
document the condition of any relevant scene using the most
appropriate and effective means, including audio-visual
recordings, diagrams, charts, measurements, and descriptive
memoranda. The condition of the scenes should always be
documented in a manner that will permit counsel to identify
and prove the condition of the scenes without personally
becoming a witness. Where appropriate, counsel should
obtain independently prepared documentation of the
condition of the scenes, such as maps, charts, property
records,  contemporaneous  audio-visual  recordings
conducted by media, security cameras or law enforcement.

ii. Counsel should exercise the defendant’s right
to inspect, copy, examine, test scientifically, photograph, or
otherwise reproduce books, papers, documents, photographs,
tangible objects, buildings, places, or copies or portions
thereof, which are within the possession, custody, or control
of the state.

iii. Counsel for a client with one or more co-
defendants should attend hearings of co-defendants, even if
the issue at stake does not seem directly relevant to the
client. Counsel should be particularly interested in
discovering the strength of the prosecution’s case against the
co-defendant, and the similarities and differences between a
co-defendant’s defense and the client’s.

iv. Counsel should also attend potentially relevant
hearing involving state or defense witnesses.
C. Duty of Counsel to Conduct

Investigation

1. Counsel should lead the defense team in a
structured and supervised mitigation investigation where
counsel is coordinating and, to the extent possible,
integrating the case for life with the guilt phase strategy.

2. Despite the integration of the two phases of the
trial, counsel should be alert to the different significance of
items of evidence in the two phases and direct the
investigation of the evidence for the penalty phase
accordingly. Where evidence is relevant to both phases,
counsel should not limit the investigation to guilt phase
issues, but should further develop the mitigating evidence
into a compelling case for life to be stressed at the penalty
phase. All information obtained in the guilt phase
investigation should be assessed for its significance to the
penalty phase and, where possible, the guilt phase theory
should reflect this assessment. Counsel should actively
consider the benefits of presenting evidence admissible in
the guilt phase that is also relevant in mitigation of
punishment, and conduct the investigation and development
of evidence accordingly.

3. Counsel should direct the investigation of
mitigating information as early as possible in the case.

Penalty Phase
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Mitigation investigation may affect many aspects of the case
including the investigation of guilt phase defenses, charging
decisions and related advocacy, motion practice, decisions
about needs for expert evaluations, client relations and
communication, and plea negotiations.

4. Counsel has an ongoing duty to conduct a high
quality, independent and exhaustive investigation of every
aspect of the client’s character, history, record and any
circumstances of the offense, or other factors, which may
provide a basis for a sentence less than death.

5. Counsel should investigate all available sources of
information and use all appropriate avenues to obtain all
potentially relevant information pertaining to the client, his
siblings, parents, and other family members extending back
at least three generations, including but not limited to:
medical history consisting of complete prenatal, pediatric,
and adult health information (including hospitalizations,
mental and physical illness or injury, pre-natal and birth
trauma, malnutrition, developmental delays, and
neurological damage); exposure to harmful substances in
utero and in the environment; substance abuse and treatment
history; mental health history; history of maltreatment and
neglect; trauma history (including exposure to criminal
violence, exposure to war, the loss of a loved one, or a
natural disaster; experiences of racism or other social or
ethnic bias; cultural or religious influences); educational
history (including achievement, performance, behavior,
activities, special educational needs including cognitive
limitations and learning disabilities, and opportunity or lack
thereof); social services, welfare, and family court history
(including failures of government or social intervention,
such as failure to intervene or provide necessary services,
placement in poor quality foster care or juvenile detention
facilities), employment and training history (including skills
and performance, and barriers to employability); military
experience (including length and type of service, conduct,
special training, combat exposure, health and mental health
services); immigration experience; multi-generational family
history, genetic disorders and vulnerabilities, as well as
multi-generational patterns of behavior; prior adult and
juvenile criminal and correctional experience; religious,
gender, sexual orientation, ethnic, racial, cultural and
community influences; socio-economic, historical, and
political factors.

6. Counsel should not refrain from fully investigating
potentially double-edged mitigation and such an
investigation should include the full context of the
mitigating evidence so as to reduce any potentially negative
impact of such evidence at trial or to ensure that the
mitigating effect of the evidence outweighs any negatives
that may arise from the introduction of the evidence.
Counsel should adopt such strategies as are necessary to
reduce any potentially negative impact of such evidence,
including effective voir dire, motions in limine, limiting
instructions and the presentation of other evidence designed
to maximize the mitigating effect of the evidence and reduce
its negative potential.

7. While the client and the client’s immediate family
can be very important sources of information, they are far
from the only potentially significant and powerful sources of
information for mitigation evidence, and counsel should not
limit the investigation to the client and his or her family.



Further, when evaluating information from the client and the
client’s family, counsel should consider any impediments
each may have to self-reporting or self-reflection.

8. Counsel should exhaustively investigate evidence
of any potential aggravating circumstances and other adverse
evidence that may be used by the state in penalty phase to
determine how the evidence may be rebutted or mitigated.

a. Counsel should interview all known state
witnesses for the penalty phase, including any expert
witnesses.

b. Counsel’s investigation of any prior conviction(s)
which may be alleged against the client should include an
investigation of any legal basis for overturning the
conviction, including by appellate, state post-conviction or
federal habeas corpus proceedings. Where such a basis
exists, counsel should commence or cause to be commenced
litigation  directed to overturning the conviction.
Representation in such proceedings should be determined in
accordance with standard 1.H.

c. Counsel should actively consider the evidence
that the state may be permitted to present in rebuttal of the
defense case at penalty phase and investigate the evidence to
determine how the evidence may be excluded, rebutted or
mitigated.

9. Counsel should exhaustively investigate the
possibility that there exists any absolute bar to the
imposition of the death penalty.

a. Counsel should conduct a high quality,
independent, exhaustive investigation to determine whether
the client may suffer from intellectual disability. Counsel
should not rely on his or her own assessment or impression
of the client in determining whether the client has a viable
claim of mental retardation as intellectual disability may be
difficult to accurately assess and many clients will mask
such disability even at the risk of their lives. Where a
potential intellectual disability claim exists, the defense team
should include members with expertise in the recognition,
investigation and development of evidence of intellectual
disability as well as the litigation of issues of intellectual
disability. Where the defense team does not contain
sufficient expertise in this regard, lead counsel should use all
available avenues to secure additional counsel or other team
members with expertise in investigating and litigating issues
of intellectual disability.

b. In view of the decision of Roper v. Simmons, 543
U.S. 551 (2005), especially in cases involving foreign born
clients, where the client’s date of birth may be difficult to
document, a special investigation may be required to
ascertain the true “age” of the client to ensure that he is
“death eligible” and, if not, ensure that the client is not
exposed to the possibility of a death sentence.

c. Counsel should attempt to identify and develop
other grounds which, though currently not providing an
absolute bar to imposition of a death sentence, may in the
future provide such exemption, such as serious mental
illness, post-18 cognitive impairment, or guilt as a principal
not directly responsible for the death.

d. Counsel should ensure that the presentation of
evidence of an absolute bar to the death penalty, such as
intellectual disability, is not limited to bare proof of the
dispositive fact but fully presents the mitigating effect of the
evidence, including the continuing mitigating effect of the
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evidence even where the evidence does not wholly satisty
the legal bar to the death penalty.

10. Counsel should direct team members to conduct in-
person, face-to-face, one-on-one interviews with the client,
the client’s family, and other witnesses who are familiar with
the client’s life, history, or family history or who would
support a sentence less than death. Counsel should not fail to
seek to interview any of the client’s immediate family
members. Multiple interviews will be necessary to establish
trust, elicit sensitive information, and conduct a thorough
and reliable life-history investigation. Team members should
endeavor to establish the rapport with the client and
witnesses that will be necessary to provide the client with a
defense in accordance with constitutional guarantees
relevant to a capital sentencing proceeding

11. Counsel should direct team members to gather
documentation to support the testimony of expert and lay
witnesses, including, but not limited to, school, medical,
employment, military, criminal and incarceration, and social
service records, in order to provide medical, psychological,
sociological, cultural or other insights into the client’s
mental and/or emotional state, intellectual capacity, and life
history that may explain or diminish the client’s culpability
for his conduct, demonstrate the absence of aggressive
patterns in the client’s behavior, show the client’s capacity
for empathy, depict the client’s remorse, illustrate the client’s
desire to function in the world, give a favorable opinion as to
the client’s capacity for rehabilitation or adaptation to prison,
explain possible treatment programs, rebut or explain
evidence presented by the prosecutor, or otherwise support a
sentence less than death. Records should be reviewed as they
are received by the team so that any gaps in the evidence can
be discovered and filled, further areas of investigation can be
uncovered and pursued, and the defense theory can properly
incorporate all available documentary evidence.

12. Counsel should direct team members to provide
counsel with documentary evidence of the investigation
through the wuse of such methods as memoranda,
genealogies, social history reports, chronologies and reports
on relevant subjects including, but not limited to, cultural,
socioeconomic, environmental, racial, and religious issues in
the client’s life. The manner in which information is
provided to counsel is determined on a case by case basis, in

consultation with counsel, considering jurisdictional
practices, discovery rules and policies.
13. Counsel should ensure that the investigation

develops available evidence to humanize the client in the
eyes of the jury, reflect the client’s inherent dignity and
value as a human being, demonstrate the client’s positives
and provide a basis for demonstrating these matters through
factually valid narratives and exhibits, rather than merely
adjectives. The investigation shall focus more broadly than
identifying the causes of any offending conduct.

14. After thorough investigation counsel should begin
selecting and preparing witnesses who will testify, who may
include but are not limited to:

a. lay witnesses, or witnesses who are familiar with
the client or his family, including but not limited to:
i. the client’s family and those familiar with the
client;
ii. the client’s friends, teachers, classmates, co-
workers, employers, and those who served in the military
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with the client, as well as others who are familiar with the
client’s early and current development and functioning,
medical history, environmental history, mental health
history, educational history, employment and training
history, military experience and religious, racial, and cultural
experiences and influences upon the client or the client’s
family;

iii. social service and treatment providers to the
client and the client’s family members, including doctors,
nurses, other medical staff, social workers, and housing or
welfare officials;

iv. witnesses familiar with the client’s prior
juvenile and criminal justice and correctional experiences;

v. former and current neighbors of the client and
the client’s family, community members, and others familiar
with the neighborhoods in which the client lived, including
the type of housing, the economic status of the community,
the availability of employment and the prevalence of
violence;

vi. witnesses who can testify about the applicable
alternative to a death sentence and/or the condition under
which the alternative sentence would be served;

vii. witnesses who can testify about the adverse
impact of the client’s execution on the client’s family and
loved ones;

b. expert witnesses, or witnesses with specialized
training or experience in a particular subject matter. Such
experts include, but are not limited to:

i. medical doctors, psychiatrists, psychologists,
toxicologists, pharmacologists, social workers and persons
with specialized knowledge of medical conditions, mental
illnesses and impairments; neurological impairment (brain
damage); substance abuse, physical, emotional and sexual
maltreatment, trauma and the effects of such factors on the
client’s development and functioning;

ii. anthropologists, sociologists and persons with
expertise in a particular race, culture, ethnicity, religion;

iii. persons with specialized knowledge of specific
communities or expertise in the effect of environments and
neighborhoods upon their inhabitants;

iv. persons with specialized knowledge about
gangs and gang culture; and

v. persons with specialized knowledge of
institutional life, either generally or within a specific
institution, including prison security and adaptation experts.

15. Counsel should direct team members to aid in
preparing and gathering demonstrative evidence, such as
photographs, videotapes and physical objects (e.g., trophies,
artwork, military medals), and documents that humanize the
client or portray him positively, such as certificates of earned
awards, favorable press accounts and letters of praise or
reference.

D. Securing the Assistance of Experts

1. Counsel should secure the assistance of experts
where appropriate for:

a. an adequate understanding of the prosecution's
case and the preparation and presentation of the defense
including for consultation purposes on areas of specialized
knowledge or those lying outside counsel’s experience;

b. rebuttal of any portion of the prosecution's case
at the guilt or sentencing phase of the trial;
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c. investigation of the client’s competence to
proceed, capacity to make a knowing and intelligent waiver
of constitutional rights, mental state at the time of the
offense, insanity, diminished capacity and competence to be
executed; and

d. obtaining an agreed disposition or assisting the
client make a decision to accept or reject a possible agreed
disposition.

2. An expert is retained to assist counsel in the
provision of high quality legal representation. It is counsel’s
responsibility to provide high quality legal representation
and the hiring of an expert, even a well-qualified expert, will
not be sufficient to discharge this responsibility. Counsel has
a responsibility to support and supervise the work of an
expert to ensure that it is adequate and appropriate to the
circumstances of the case.

3. When selecting an expert, counsel should consult
with other attorneys, mitigation specialists, investigators and
experts regarding the strengths and weaknesses of available
experts. Counsel should interview experts and examine their
credentials and experience before hiring them, including
investigating the existence of any significant impeachment
that may be offered against the expert and reviewing
transcripts of the expert’s prior testimony. If counsel
discovers that a retained expert is unqualified or his opinions
and testimony will be detrimental to the client, counsel
should replace the expert and where appropriate, seek other
expert advice.

4. When retaining an expert, counsel should provide
clear information regarding the rate of payment,
reimbursement of expenses, the method of billing, the timing
of payment, any cap on professional fees or expenses and
any other conditions of the agreement to retain. Counsel
should ensure that the expert is familiar with the rules of
confidentiality applicable in the circumstances and where
appropriate, have the expert sign a confidentiality
agreement. Counsel should monitor the hours of work
performed and costs incurred by an expert to ensure that the
expert does not exceed any pre-approved cap and in order to
certify that the expert’s use of time and expenses was
appropriate in the circumstances.

5. Defense counsel should normally not rely on one
expert to testify on a range of subjects, particularly where
the witness lacks sufficient expertise in one or more of the
areas to be canvassed. Counsel should determine whether an
expert is to be used as a consulting expert or may testify in
the case and should make appropriate distinctions in
communications with the expert and disclosure of the
identity and any report of the expert to the state. Counsel
should use separate experts in the same field for consultation
and possible testimony where the circumstances of the case
make this necessary or appropriate.

6. Counsel should not simply rely on the opinions of
an expert, but should seek to become sufficiently educated in
the field to make a reasoned determination as to whether the
hired expert is qualified, whether his or her opinion is
defensible, whether another expert should be hired, and
ultimately whether the area of investigation should be
further pursued or abandoned.

7. Experts assisting in investigation and other
preparation of the defense should be independent of the



court, the state and any co-defendants. Expert work product
should be maintained as confidential to the extent allowed
by law. Counsel and support staff should use all available
sources of information to obtain all necessary information
for experts. Counsel should provide an expert with all
relevant and necessary information, records, materials,
access to witnesses and access to the client within sufficient
time to allow the expert to complete a thorough assessment
of the material provided, conduct any further investigation,
formulate an opinion, communicate the opinion to counsel
and be prepared for any testimony. Ordinarily, counsel
should not retain an expert until a thorough investigation has
been undertaken.

8. Counsel should not seek or rely upon an expert
opinion in the absence of an adequate factual investigation
of the matters that may inform or support an expert opinion.
While an expert may be consulted for guidance even where
relatively little factual investigation has been completed,
counsel may not rely upon an expert opinion in limiting the
scope of investigation, making final decisions about the
defense theory or determining the matters to be presented to
any court in the absence of a factual investigation
sufficiently thorough to ensure that the expert’s opinion is
fully informed and well supported. Ultimately, it is the
responsibility of counsel, not the expert, to ensure that all
relevant material is gathered and submitted to the expert for
review.

9. Counsel should ensure that any expert who may
testify is not exposed to privileged or confidential
information beyond that which counsel is prepared to have
disclosed by the witness during his or her testimony.

E. Development of a Strategic Plan for the Case

1. During investigation and trial preparation, counsel
should develop and continually reassess a strategic plan for
the case. This should include the possible defense theories
for guilt phase, penalty phase, agreed upon disposition,
litigation of the case and, where appropriate, litigation of the
case on appeal and post-conviction review.

2. The defense theory at trial should be an integrated
defense theory that will be reinforced by its presentation at
both the guilt and penalty phase and should minimize any
inconsistencies between the theories presented at each stage
and humanize the client as much as possible. Counsel should
strongly consider, with the consent of the client, forgoing a
guilt-innocence phase plan that denies the defendant had any
involvement in the offense and instead attempt to raise
doubts about whether the offense was a first-degree murder
(e.g., because of the defendant’s role, mental state or intent).

3. A strategy for the case should be developed from
the outset of counsel’s involvement in the case and
continually updated as the investigation, preparation and
litigation of the case proceed. Counsel should not make a
final decision on the defense theory to be pursued at trial or
foreclose inquiry into any available defense theory until a
high quality, exhaustive, independent investigation has been
conducted and the available strategic choices fully
considered.

4. However, a defense theory for trial should be
selected in sufficient time to allow counsel to advance that
theory during all phases of the trial, including jury selection,
witness  preparation, motions, opening statement,
presentation of evidence, closing argument and jury
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instructions. Similarly, the defense theory for the post-
verdict, appellate and post-conviction stages of the
proceedings be selected in sufficient time to allow counsel to
advance that theory in the substantive filings and hearings in
the case.

5. In arriving at a defense theory counsel should
weigh the positive aspects of the defense theory and also any
negative effect the theory may have, including opening the
door to otherwise inadmissible evidence or waiving
potentially viable claims or defenses.

6. From the outset of counsel’s involvement in the
case, a strategic planning document or documents should be
produced in writing and maintained in the client’s file. The
strategic planning document should be amended as the
investigation, preparation and litigation of the case proceed
to accurately reflect the current theory or theories. The
strategic planning document should be made available to all
members of the defense team to assist in coordinating work
on the case. However, it should remain privileged and not be
shared with non-team members or any team member or
expert who may testify.

7. The current strategic planning document and any
prior drafts of the document should be maintained in the
client’s file. The capital case supervisor should be given
access to the strategic planning document and any prior
drafts to assist in the supervision and support of the defense
team.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:58 (January 2015).
§1909. Performance Standard 4: Agreed Dispositions

A. Duty of Counsel to Seek an Agreed Disposition

1. Counsel at every stage of the case have an
obligation to take all steps that may be appropriate in the
exercise of professional judgment in accordance with these
Standards to achieve an agreed-upon disposition.

2. After interviewing the client and developing a
thorough knowledge of the law and facts of the case, counsel
at every stage of the case should explore with the client the
possibility and desirability of reaching an agreed-upon
disposition of the charges rather than proceeding to a trial or
continuing with proceedings seeking judicial or executive
review. In doing so counsel should fully explain the rights
that would be waived by a decision to enter a plea or waive
further review, the possible collateral consequences, and the
legal factual and contextual considerations that bear upon
that decision. Counsel should advise the client with complete
candor concerning all aspects of the case, including a candid
opinion as to the probable outcome. Counsel should make it
clear to the client that the ultimate decision to enter a plea of
guilty or waive further review has to be made by the client.

3. Counsel should keep the client fully informed of
any discussions or negotiations for an agreed disposition and
promptly convey to the client any offers made by the
prosecution for an agreed disposition. Counsel shall not
accept or reject any agreed-upon disposition without the
client's express authorization.

4. [Initial refusals by the prosecutor to negotiate should
not prevent counsel from making further efforts to negotiate.
Despite a client’s initial opposition, counsel should engage
in an ongoing effort to persuade the client to pursue an
agreed disposition that is in the client’s best interest.
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Consideration of an agreed disposition should focus on the
client’s interests, the client’s needs and the client’s
perspective.

5. The existence of ongoing negotiations with the
prosecution does not in any way diminish the obligations of
defense counsel respecting investigation and litigation.
Ongoing negotiations should not prevent counsel from
taking steps necessary to preserve a defense nor should the
existence of ongoing negotiations prevent or delay counsel's
investigation into the facts of the case and preparation of the
case for further proceedings, including trial.

B. Formal Advice Regarding Agreed Dispositions

1. Counsel should be aware of, and fully explain to
the client:

a. the maximum penalty that may be imposed for
the charged offense(s) and any possible lesser included or
alternative offenses, and any mandatory (minimum)
punishment, sentencing enhancements, habitual offender
statutes, mandatory consecutive sentence requirements
including restitution, fines, assessments and court costs;

b. any collateral consequences of potential penalties
less than death including but not limited to forfeiture of
assets, deportation or the denial of naturalization or of
reentry into the United States, imposition of civil liabilities,
loss of parental rights, the forfeiture of professional
licensure, the ineligibility for various government programs
including student loans, the prohibition from carrying a
firearm, the suspension of a motor vehicle operator's license,
the loss of the right to vote, the loss of the right to hold
public office, potential federal prosecutions, and the use of
the disposition adverse to the client in penalty phase
proceedings of other prosecutions of him, as well as any
direct consequences of potential penalties less than death,
such as the possibility and likelihood of parole, place of
confinement and good-time credits;

c. any registration requirements including sex
offender registration and job specific notification
requirements;

d. the general range of sentences for similar
offenses committed by defendants with similar backgrounds,
and the impact of any applicable sentencing guidelines or
mandatory sentencing requirements including any possible
and likely sentence enhancements or parole consequences;

e. the governing legal regime, including but not
limited to whatever choices the client may have as to the fact
finder and/or sentence;

f. available  drug  rehabilitation
psychiatric treatment, and health care;

g. the possible and likely place of confinement;

h. credit for pretrial detention;

i. the effect of good-time credits on the client’s
release date and how those credits are earned and calculated,;

j. eligibility for correctional programs, work release
and conditional leaves;

k. deferred sentences, conditional discharges and
diversion agreements;

I. probation or suspension of
permissible conditions of probation;

m. parole and post-prison supervision eligibility,
applicable ranges, and likely post-prison supervision
conditions; and

programs,

sentence and
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n. possibility of later expungement and sealing of
records.

2. Counsel should be completely familiar with, and
fully explain to the client:

a. concessions the client may make as part of an
agreed disposition, including:

i. to waive trial and plead guilty to particular
charges;

ii. to decline from asserting or litigating any
particular pretrial motions; or to forego in whole or in part
legal remedies such as appeals, motions for post-conviction
relief, and/or parole or clemency applications. However, the
client should receive independent legal advice before being
asked to waive any future claim of ineffective assistance of
counsel.

iii. to proceed to trial on a particular date or within
a particular time period,;

iv. to enter an agreement regarding future
custodial status, such as one to be confined in a more
onerous category of institution than would otherwise be the
case, or to fulfill specified restitution conditions and/or
participation in community work or service programs, or in
rehabilitation or other programs;

v. to provide the prosecution with assistance in
prosecuting or investigating the present case or other alleged
criminal activity;

vi. to enter an agreement to permit a judge to
perform functions relative to guilt or sentence that would
otherwise be performed by a jury or vice versa;

vii. to enter an agreement to engage in or refrain
from any particular conduct, as appropriate to the case;

viii. to enter an agreement with the victim’s family,
which may include matters such as: a meeting between the
victim’s family and the client, a promise not to publicize or
profit from the offense, the issuance or delivery of a public
statement of remorse by the client, or restitution; and

ix. to enter agreements such as those described in
the above subsections respecting actual or potential charges
in another jurisdiction.

b. benefits the client might obtain from a negotiated
settlement, including, but not limited to an agreement:

i. that the death penalty will not be sought;

ii. to dismiss or reduce one or more of the charged
offenses either immediately, or upon completion of a
deferred prosecution agreement;

iii.  that the client will receive, with the agreement
of the court, a specified sentence or sanction or a sentence or
sanction within a specified range;

iv. that the client will receive, or the prosecution
will recommend, specific benefits concerning the accused's
place and/or manner of confinement and/or release on parole
and the information concerning the accused's offense and
alleged behavior that may be considered in determining the
accused's date of release from incarceration;

v. that the client may enter a conditional plea to
preserve the right to further contest certain legal issues;

vi. that the prosecution will not oppose the client's
release on bail pending sentencing or appeal;

vii. that the client will not be subject to further
investigation or prosecution for uncharged alleged or
suspected criminal conduct;



viii. that the prosecution will take, or refrain from
taking, at the time of sentencing and/or in communications
with the preparer of the official pre-sentence report, a
specified position with respect to the sanction to be imposed
on the client by the court;

ix. that the prosecution will not present certain
information, at the time of sentencing and/or in
communications with the preparer of the official pre-
sentence report, or will engage in or refrain from engaging in
other actions with regard to sentencing;

x. such as those described in Subsections (i)-(ix)
respecting actual or potential charges in another jurisdiction.

c. the position of any alleged victim (and victim’s
family members) with respect to conviction and sentencing.
In this regard, counsel should:

i. consider whether interviewing or outreach to
an alleged victim (or a victim’s family members) is
appropriate;

ii. consider to what extent the alleged victim or
victims (or a victim’s family members) might be involved in
the plea negotiations;

iii.  be familiar with any rights afforded the alleged
victim or victims (and a victim’s family members) under La.
Const. Art I, § 25, R.S. 46:1841 et seq., or other applicable
law; and

iv. be familiar with the practice of the prosecutor
and/or victim-witness advocate working with the prosecutor
and to what extent, if any, they defer to the wishes of the
alleged victim.

3. In conducting plea negotiations, counsel should be
familiar with and should fully explain to the client:

a. the various types of pleas that may be agreed to,
including a plea of guilty, a nolo contendere plea in which
the client is not required to personally acknowledge his or
her guilt (North Carolina v. Alford, 400 U.S. 25 (1970)), and
a guilty plea conditioned upon reservation of appellate
review of pre-plea assignments of non-jurisdictional error
(State v. Crosby, 338 So0.2d 584 (La. 1976));

b. the advantages and disadvantages of each
available plea according to the circumstances of the case;
and

c. whether any plea agreement is or can be made
binding on the court and prison and parole authorities, and
whether the client or the state has a right to appeal the
conviction and/or sentence and what would happen if an
appeal was successful.

4. In conducting plea negotiations, counsel should
become familiar with and fully explain to the client, the
practices, policies, and concerns of the particular
jurisdiction, judge and prosecuting authority, probation
department, the family of the victim and any other persons
or entities which may affect the content and likely results of
plea negotiations.

5. In conducting plea negotiations counsel should be
familiar with and fully explain to the client any ongoing
exposure to prosecution in any other jurisdiction for the
same or related offending and where possible, seek to fully
resolve the client’s exposure to prosecution for the offending
and any related offending.
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C. The Advice and Decision to Enter a Plea of Guilty

1. Subject to considerations of diminished capacity,
counsel should abide by the client’s decision, after
meaningful consultation with counsel, as to a plea to be
entered.

2. Counsel should explain all matters relevant to the
plea decision to the extent reasonably necessary to permit
the client to make informed decisions regarding the
appropriate plea. In particular, counsel should investigate
and explain to the client the prospective strengths and
weaknesses of the case for the prosecution and defense at
both guilt and penalty phase and on appellate post-
conviction and habeas corpus review.

3. Counsel should carefully and thoroughly explore
the client’s understanding of the matters explained including,
in particular, the procedural posture of his case, the trial and
appellate process, the likelihood of success at trial, the likely
disposition at trial and the practical effect of each
disposition, the practical effect of each available plea
decision and counsel’s professional advice on which plea to
enter.

4. In providing the client with advice, counsel should
refer not only to law but to other considerations such as
moral, economic, social and political factors that may be
relevant to the client's situation. Counsel may enlist the
assistance of others to assist in ensuring that the client is able
to make an informed decision having regard to these
considerations.

5. Counsel should pursue every reasonable avenue to
overcome any barriers to communication and trust in
discussing a possible agreed disposition. Counsel should
take all reasonable steps to ensure that the client’s capacity
to make a decision in his own best interests is not impaired,
for example, by the effects of mental health, family
dysfunction or conditions of confinement.

6. The considerations applicable to the advice and
decision to enter a plea of guilty will also apply to the
decision to enter into an agreed disposition in an appellate or
post-conviction posture.

D. Entering the Negotiated Plea before the Court

1. Notwithstanding any earlier discussions with the
client, prior to the entry of the plea, counsel should meet
with the client in a confidential setting that fosters full
communication and:

a. make certain that the client understands the rights
he or she will waive by entering the plea and that the client’s
decision to waive those rights is knowing, voluntary and
intelligent;

b. make certain that the client receives a full
explanation of the conditions and limits of the plea
agreement and the maximum punishment, sanctions and
collateral consequences the client will be exposed to by
entering a plea;

c. explain to the client the nature of the plea hearing
and prepare the client for the role he or she will play in the
hearing, including answering questions of the judge and
providing a statement concerning the offense;

d. make certain that if the plea is a non-negotiated
plea, the client is informed that once the plea has been
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accepted by the court, it may not be withdrawn after the
sentence has been pronounced by the court;

e. ensure that the client is mentally competent and
psychologically capable of making a decision to enter a plea
of guilty;

f.  be satisfied that the client admits guilt or believes
there is a substantial likelihood of conviction at trial, and
believes that it is in his or her best interests to plead guilty
under the plea agreement rather than risk the consequence of
conviction after trial; and

g. be satisfied that the state would likely be able to
prove the charge(s) against the client at trial.

2. When entering the plea, counsel should make sure
that the full content and conditions of the plea agreement are
placed on the record before the court.

3. Subsequent to the acceptance of the plea, counsel
should review and explain the plea proceedings to the client,
and respond to any questions or concerns the client may
have.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:63 (January 2015).
§1911. Performance Standard 5: Pre-Trial Litigation

A. Obligations regarding Court Hearings

1. Counsel should prepare for and attend all court
proceedings involving the client and/or the client’s case.
Counsel should be present, alert and focused on client’s best
interests during all stages of the court proceedings.

2. As soon as possible after entry of counsel into the
case, counsel should provide general advice to the client on
how court proceedings will be conducted, how the client
should conduct himself in court settings, how the client
should communicate with counsel and others in the court
setting and how the client should react to events in court.
Counsel should advise the client on appropriate demeanor
and presentation in court and take reasonable steps to assist
the client in maintaining an appropriate demeanor and
presentation.

3. Prior to any court hearing, counsel should meet
with and explain to the client the purpose and procedure to
be followed at the hearing. Where the client may be directly
addressed by the court or asked to speak on the record,
counsel should warn the client in advance and advise the
client on how to proceed. Counsel should advise the client
that he has the right to confer with counsel before answering
any question, even if it means interrupting the proceedings.

4. Counsel should take all necessary steps to
overcome any barriers to communication or understanding
by the client during court proceedings, including the use of
interpreters, slowing the rate of proceedings, taking adequate
breaks, using appropriate language and explaining
proceedings to the client during the hearing.

5. Counsel should document in the client’s file a
summary of all pertinent information arising from each court
hearing and take particular care to memorialize
communications and events that will not appear in the court
record or transcript.

6. Counsel should ensure that the court minutes and
any transcript accurately reflect the orders, statements and
events occurring in court and that all exhibits have been
marked, identified and placed into the record.
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B. Obligations of Counsel Following Arrest

1. Counsel or a representative of counsel have an
obligation to meet with incarcerated clients for an initial
interview within 24 hours of counsel’s initial entry into the
case, barring exceptional circumstances, and shall take other
prompt action necessary to provide high quality legal
representation including:

a. invoking the protections of appropriate
constitutional provisions, federal and state laws, statutory
provisions, and court rules on behalf of a client, and
revoking any waivers of these protections purportedly given
by the client, as soon as practicable by correspondence and a
notice of appearance or other pleading filed with the State
and court. More specifically, counsel should communicate in
an appropriate manner with both the client and the
government regarding the protection of the client’s rights
against self-incrimination, to the effective assistance of
counsel, and to preservation of the attorney-client privilege
and similar safeguards. Counsel at all stages of the case
should re-advise the client and the government regarding
these matters as appropriate and assert the client’s right to
counsel at any post-arrest procedure such as a line-up,
medical evaluation, psychological evaluation, physical
testing or the taking of a forensic sample.

b. where possible, ensuring that capitally certified
counsel shall represent the client at the first appearance
hearing conducted under La. C.Cr.P. art. 230.1 in order to
contest probable cause for a client arrested without an arrest
warrant, to seek bail on favorable terms (after taking into
consideration the adverse impact, if any, such efforts may
have upon exercising the client's right to a full bond hearing
at a later date), to invoke constitutional and statutory
protections on behalf of the client, and otherwise advocate
for the interests of the client.

2. Prior to indictment, counsel should take steps to
secure the pretrial release of the client where such steps will
not jeopardize the client’s ability to defend against any later
indictment. Where the client is unable to obtain pretrial
release, counsel should take all reasonable steps to identify
and ensure that the client’s medical, mental health and
security needs are being met.

3. While counsel should only seek to submit evidence
for the client to the grand jury in exceptional cases, counsel
should consider in each particular case whether such an
application is appropriate in the circumstances.

4. Where counsel is assigned to the case of a capital
defendant arrested outside of Louisiana, counsel should
immediately contact any attorney representing the client in
the jurisdiction of arrest to share information as appropriate
and coordinate the representation of the client. Where the
client is not represented in the jurisdiction of arrest, counsel
should take all reasonable steps to arrange -effective
representation for him. Ordinarily, counsel should travel to
the jurisdiction of arrest to consult with and provide legal
advice to the client with respect to the capital case and the
ramifications for the capital case of waiving or contesting
extradition. Counsel should conduct the initial interviews
with the client, the assertion and protection of the client’s
rights and the investigation of the case, including the
circumstances of the arrest, in accordance with these
standards, regardless of whether the client is being held in
the jurisdiction of arrest or has been extradited to Louisiana.



Counsel should not wait for the client to be extradited before
commencing active representation of the client.
C. Counsel’s Duties at the Preliminary Hearing

1. In the absence of exceptional circumstances,
counsel should move for a preliminary hearing in all pre-
indictment cases. Counsel should move for and attempt to
secure a preliminary hearing in a timely fashion having
regard to prosecution practices in the particular jurisdiction
and the likely timing of any indictment.

2. While the primary function of the preliminary
hearing is to ensure that probable cause exists to hold the
client in custody or under bond obligation, the hearing may
provide collateral advantages for the client by: creating a
transcript of cross-examination of state’s witnesses for use as
an impeachment tool; preserving testimony favorable to the
client of a witness who may not appear at trial; providing
discovery of the state’s case; allowing for more effective and
earlier preparation of a defense; and, persuading the
prosecution to refuse the charges or accept lesser charges for
prosecution.

3. Counsel should conduct as thorough an
investigation of the case as is possible in the time allowed
before the preliminary hearing to best inform strategic
decisions regarding the subpoenaing of witnesses and the
scope and nature of cross-examination. Counsel should fully
exercise the rights to subpoena and cross-examine witnesses
to seek a favorable outcome at the preliminary hearing and
maximize the collateral advantages to the client of the
proceedings.

4. In preparing for the preliminary hearing, the
attorney should be familiar with:

a. the elements of each of the offenses alleged;

b. the requirements for establishing probable cause;

c. factual information which is available concerning
the existence of or lack of probable cause;

d. the tactics of full or partial cross-examination,
including the potential impact on the admissibility of any
witness’ testimony if they are later unavailable for trial and
how to respond to any objection on discovery grounds by
showing how the question is relevant to probable cause;

e. additional factual information and impeachment
evidence that could be discovered by counsel during the
hearing; and

f. the subpoena process for obtaining compulsory
attendance of witnesses at preliminary hearing and the
necessary steps to be taken in order to obtain a proper
recordation of the proceedings.

5. Counsel should not present defense evidence,
especially the client’s testimony, except in unusual
circumstances where there is a sound tactical reason that
overcomes the inadvisability of disclosing the defense case
at this stage.

D. Counsel’s Duties at Arraignment

1. Where possible, capitally certified counsel should
be assigned prior to arraignment and should represent the
client at arraignment.

2. Counsel should preserve the client's rights by
entering a plea of not guilty in all but the most extraordinary
circumstances where a sound tactical reason exists for not
doing so.
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3. If not already done, counsel should assert the
client’s fifth and sixth amendment rights to silence and to
counsel and should review with the client the need to remain
silent.

4. If not already done, counsel should take all
reasonable steps to identify and ensure that the client’s
medical, mental health and security needs are being met.

E. Counsel’s Duty in Pretrial Release Proceedings

1. Counsel should be prepared to present to the
appropriate judicial officer a statement of the factual
circumstances and the legal criteria supporting release
pursuant to C.Cr.P. art. 331, and, where appropriate, to make
a proposal concerning conditions of release. Client’s charged
with capital crimes remain eligible to be admitted to bail
even after indictment and counsel should consider and,
where appropriate, pursue an application to have the client
admitted to bail.

2. Counsel should carefully consider the strategic
benefits or risks of making an application for bail, including
the timing of any application and any collateral benefits or
risks that may be associated with a bail application.

3. Where the client is not able to obtain release under
the conditions set by the court, counsel should consider
pursuing modification of the conditions of release under the
procedures available.

4. If the court sets conditions of release which require
the posting of a monetary bond or the posting of real
property as collateral for release, counsel should make sure
the client understands the available options and the
procedures that must be followed in posting such assets.
Where appropriate, counsel should advise the client and
others acting in his or her behalf how to properly post such
assets.

F. Formal and Informal Discovery

1. Counsel

2. Unless:

a. the precise statutory provision relied upon for the
charge or indictment, including any aggravating factors that
may be relied upon by the prosecution to establish first
degree murder under R.S. 14:30;

b. any aggravating circumstances that may be relied
upon by the prosecution in the penalty phase pursuant to La.
C.Cr.P. art. 905.4;

c. any written, recorded or oral statement,
confession or response to interrogation made by or attributed
to the client. Such discovery should, where possible, include
a copy of any such confession or statement, the substance of
any oral confession or statement and details as to when,
where and to whom the confession or statement was made;

d. any record of the client’s arrests and convictions
and those of potential witnesses;

e. any information, document or tangible thing
favorable to the client on the issues of guilt or punishment,
including information relevant for impeachment purposes;

f. any documents or tangible evidence the state
intends to use as evidence at trial, including but not limited
to: all books, papers, documents, data, photographs, tangible
objects, buildings or places, or copies, descriptions, or other
representations, or portions thereof, relevant to the case;

g. any documents or tangible evidence obtained
from or belonging to the client, including a list of all items
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seized from the client or from any place under the client’s
dominion;

h. any results or reports and underlying data of
relevant physical or mental examinations, including medical
records of the victim where relevant, and of scientific tests,
experiments and comparisons, or copies thereof, intended for
use at trial or favorable to the client on the issues of guilt or
punishment;

i. one half of any DNA sample taken from the
client;

j- any successful or unsuccessful out-of-court
identification procedures undertaken or attempted;

k. any search warrant applications, including any
affidavit in support, search warrant and return on search
warrant;

I. any other crimes, wrongs or acts that may be
relied upon by the prosecution in the guilt phase;

m. any other adjudicated or nonadjudicated conduct
that may be relied upon by the prosecution in the penalty
phase;

n. any victim impact information that may be relied
upon by the prosecution in the penalty phase, including any
information favorable to the client regarding the victim or
victim impact;

0. any statements of prosecution witnesses, though
counsel should be particularly sensitive to the effect of any
reciprocal discovery obligation triggered by such discovery;

p. any statements of co-conspirators;

g. any confessions and inculpatory statements of co-
defendant(s) intended to be used at trial, and any exculpatory
statements; and

r. any understanding or agreement, implicit or
explicit, between any state actor and any witness as to
consideration or potential favors in exchange for testimony,
including any memorandum of understanding with a
prisoner who may seek a sentence reduction.

3. Counsel should ensure that discovery requests
extend to information and material in the possession of
others acting on the government's behalf in the case,
including law enforcement. This is particularly important
where the investigation involved more than one law
enforcement agency or law enforcement personnel from
multiple jurisdictions.

4. Counsel should take all available steps to ensure
that prosecutors comply with their ethical obligations to
disclose favorable information contained in rule 3.8(d) of the
Louisiana Rules of Professional Conduct.

5. Counsel should ensure that discovery requests
extend to any discoverable material contained in memoranda
or other internal state documents made by the district
attorney or by agents of the state in connection with the
investigation or prosecution of the case; or of statements
made by witnesses or prospective witnesses, other than the
client, to the district attorney, or to agents of the state.

6. Counsel should not limit discovery requests to
those matters the law clearly requires the prosecution to
disclose but should also request and seek to obtain other
relevant information and material.

7.  When appropriate, counsel should request open file
discovery. Where open file discovery is granted, counsel
should ensure that the full nature, extent and limitations of
the open file discovery policy are placed on the court record.
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Where inspection of prosecution or law enforcement files is
permitted, counsel should make a detailed and complete list
of the materials reviewed and file this list into the court
record.

8. Counsel should seek the timely production and
preservation of discoverable information, documents or
tangible things likely to become unavailable unless special
measures are taken. If counsel believes the state may destroy
or consume in testing evidence that is significant to the case
(e.g., rough notes of law enforcement interviews, 911 tapes,
drugs, or biological or forensic evidence like blood or urine
samples), counsel should also file a motion to preserve
evidence in the event that it is or may become discoverable.

9. Counsel should establish a thorough and reliable
system of documenting all requests for discovery and all
items provided in discovery, including the date of request
and the date of receipt. This system should allow counsel to
identify and prove, if necessary, the source of all
information, documents and material received in discovery,
when they were provided and under what circumstances.
This system should allow counsel to identify and prove,
where necessary, that any particular piece of information,
document or material had not previously been provided in
discovery.

10. Counsel should scrupulously examine all material
received as soon as possible to identify and document the
material received, to identify any materials that may be
missing, illegible or unusable and to determine further areas
of investigation or discovery. Where access is given to
documents, objects or other materials counsel should
promptly and scrupulously conduct an inspection of these
items and carefully document the condition and contents of
the items, using photographic or audio-visual means when
appropriate. Expert assistance should be utilized where
appropriate to ensure that a full and informed inspection of
the items is conducted. Where a reproduction of an original
document or item is provided (including photocopies,
transcripts, photographs, audio or video depictions) counsel
should promptly and scrupulously inspect and document the
original items in order to ensure the accuracy of the
reproduction provided and to identify any additional
information available from inspection of the original that
may not be available from the reproduction.

11. Counsel should file with the court an inventory of
all materials received or inspected in discovery. This
inventory should be sufficiently detailed to identify precisely
each piece of information, document or thing received
including, for example, how many pages a document
contained and any pages that may have been missing.

12. Unless strong strategic considerations dictate
otherwise, counsel should ensure that all discovery requests
are made in a form that will allow counsel to enforce the
requests to the extent possible and to seek the imposition of
sanctions for non-compliance. Counsel should seek prompt
compliance with discovery demands.

13. Where the state asserts that requested information is
not discoverable, counsel should, where appropriate, request
an in camera inspection of the material and seek to have the
withheld material preserved in the record under seal.
Counsel should recognize that a judge undertaking in camera
review may not have sufficient understanding of the possible
basis for disclosure, especially the ways in which



information may be favorable to defense in the particular
case. Where in camera review is undertaken, counsel should
take all available steps to ensure that the judge is sufficiently
informed to make an accurate assessment of the information,
including through the use of ex parte and under seal proffer,
where appropriate and permissible.

14. Counsel should timely comply with requirements
governing disclosure of evidence by the defendant and
notice of defenses and expert witnesses. Counsel also should
be aware of the possible sanctions for failure to comply with
those requirements. Unless justified by strategic
considerations, counsel should not disclose any matter or
thing not required by law and should seek to limit both the
scope and timing of any defense discovery. Counsel should
take all reasonable steps to prevent the prosecution from
obtaining private or confidential information concerning the
client, including matters such as medical, mental health,
social services, juvenile court, educational and financial
information.

15. Counsel should understand the law governing the
prosecution’s power to require a defendant to provide non-
testimonial evidence (such as handwriting exemplars,
lineups, photo show-ups, voice identifications, and physical
specimens like blood, semen, and urine), the circumstances
in which a defendant may refuse to do so, the extent to
which counsel may participate in the proceedings, and the
required preservation of the record. Counsel should raise
appropriate objections to requests for non-testimonial
evidence and should insist on appropriate safeguards when
these procedures are to occur. Counsel should also prepare
the client for participation in such procedures. Counsel
should accompany the client, insist that the police not
require the client to answer any questions and, if necessary,
return to court before complying with the order.

G. The Duty to File Pretrial Motions

1. Counsel at every stage of the case, exercising
professional judgment in accordance with these Standards
should consider all legal and factual claims potentially
available, including all good faith arguments for an
extension, modification or reversal of existing law. Counsel
should thoroughly investigate the basis for each potential
claim before reaching a conclusion as to whether it should
be asserted.

2. Counsel should give consideration to the full range
of motions and other pleadings available and pertinent to a
capital case when determining the motions to be filed in the
particular case, including motions to proceed ex parte.
Counsel should file motions tailored to the individual case
that provide the court with all necessary information, rather
than pro forma or boilerplate motions. The requirement that
counsel file motions tailored to the individual case is not a
prohibition against also filing motions that raise previously
identified legal issues, nor is it a prohibition on the filing of
boilerplate motions where no tailoring of the motion is
necessary or appropriate in the case.

3. The decision to file pretrial motions and
memoranda should be made after considering the applicable
law in light of the circumstances of each case. Each potential
claim should be evaluated in light of:

a. the unique characteristics of death penalty law
and practice;
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b. the potential impact of any pretrial motion or
ruling on the strategy for the penalty phase;

c. the near certainty that all available avenues of
appellate and post-conviction relief will be pursued in the
event of conviction and imposition of a death sentence;

d. the importance of protecting the client’s rights
against later contentions by the government that the claim
has been waived, defaulted, not exhausted, or otherwise
forfeited;

e. the significant limitations placed upon factual
development of claims in subsequent stages of the case; and

f.  any other professionally appropriate costs and
benefits to the assertion of the claim.

4. Among the issues that counsel should consider
addressing in pretrial motions practice are:

a. matters potentially developed in early stages of
investigation, including:

i. the pretrial custody of the accused;

ii. the need for appropriate, ongoing and
confidential access to the client by counsel, investigators,
mitigation specialists and experts;

iii. the need for a preliminary hearing, including a
post-indictment preliminary hearing;

iv. the statutory, constitutional and ethical
discovery obligations including the reciprocal discovery
obligations of the defense;

v. the need for and adequacy of a bill of
particulars;

vi. the need for and adequacy of notice of other
crimes or bad acts to be admitted in the guilt or penalty
phase of trial;

vii. the need for and adequacy of notice of any
victim impact evidence;

viii. the preservation of and provision of unimpeded
access to evidence and witnesses;

ix. the use of compulsory process to complete an
adequate investigation, including the possible use of special
process servers;

x. the prevention or modification of any
investigative or procedural step proposed by the state that
violates any right, duty or privilege arising out of federal
state or local law or is contrary to the interests of the client;

xi. access to experts or resources which may be
denied to an accused because of his indigence;

xii. the defendant’s right to a speedy trial;

xiii. the defendant’s right to a continuance in order
to adequately prepare his or her case;

xiv. the need for a change of venue;

xv. the need to obtain a gag order;

xvi. the need to receive notice of and be present at
hearings involving co-defendants and to receive copies of
pleadings filed by any co-defendant;

xvii. the dismissal of a charge on double jeopardy
grounds;
xviii. the recusal of the trail judge, the prosecutor

and/or prosecutor’s office;

xix. competency of the client;

xx. intellectual disability;

xxi. the nature, scope and circumstances of any
testing or assessment of the client;
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xxil. extension of any motions filing deadline or the
entitlement to file motions after the expiration of a motions
deadline; and

xxiil.
writing;

b. matters likely to be more fully developed after
comprehensive discovery, including:

i. the constitutionality of the implicated statute or
statutes, including the constitutionality of the death penalty
or the proposed method of execution;

ii. the potential defects in the grand jury
composition, the charging process or the allotment;

iii.  the sufficiency of the charging document under
all applicable statutory and constitutional provisions, as well
as other defects in the charging document such as surplusage
in the document which may be prejudicial;

iv. any basis upon which the indictment may be
quashed;

v. the adequacy and constitutionality of any
aggravating factors or circumstances;

vi. the propriety and prejudice of any joinder of
charges or defendants in the charging document;

vii. the permissible scope and nature of evidence
that may be offered by the prosecution in aggravation of
penalty or by the defense in mitigation of penalty;

viii. the constitutionality of the death penalty both
generally and as applied in Louisiana;

ix. abuse of prosecutorial discretion in seeking the
death penalty;

x. the suppression of evidence or statements
gathered or presented in violation of the Fourth, Fifth or
Sixth Amendments to the United States Constitution, or
corresponding state constitutional and statutory provisions;

xi. suppression of evidence or statements gathered
in violation of any right, duty or privilege arising out of state
or local law;

xii. the admissibility of evidence other crimes,
wrongs or acts that may be relied upon by the prosecution in
the guilt phase;

xiii.  the admissibility of any unrelated criminal
conduct that may be relied upon by the prosecution in the
penalty phase;

xiv. the suppression of a prior conviction obtained
in violation of the defendant’s right to counsel;

xv. notices of affirmative defenses
required information included; and

xvi. notices necessary to entitle the client to present
particular forms of evidence at trial, such as alibi notice and
notice of intention to rely upon mental health evidence;

c. matters likely arising later in pretrial litigation
and in anticipation of trial, including:

1. in-limine motions to exclude evidence that is
inadmissible as a result of a lack of relevance, probative
force being outweighed by prejudicial effect, the lack of a
necessary foundation, failure to satisfy the threshold for
expert evidence or for other reasons;

ii. the constitutionality of the scope of and any
limitations placed upon any affirmative defense or the use of
a particular form of favorable evidence;

iii. the competency of a particular witness or class
of witnesses;

requiring the state to respond to motions in

with all
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iv. the nature and scope of victim
evidence;

v. in limine motions to prevent prosecutorial
misconduct or motions to halt or mitigate the effects of
prosecutorial misconduct;

vi. matters of trial evidence or procedure at either
phase of the trial which may be appropriately litigated by
means of a pretrial motion in limine;

vii. matters of trial or courtroom procedure,
including: recordation of all proceedings, including bench
and chambers conferences; timing and duration of hearings;
prohibition of ex parte communications; manner of
objections; ensuring the client’s presence at hearings;
medication of the client; avoiding prejudice arising from any
security measures;

viii. challenges to the process of establishing the
jury venire;

ix. the use of a jury questionnaire;

x. the manner and scope of voir dire, the use of
cause and peremptory challenges and the management of
sequestration;

xi. the desirability and circumstances of the jury
viewing any scene; and

xii. the instructions to be delivered at guilt and
penalty phase.

5. Counsel should withdraw or decide not to file a
motion only after careful consideration, and only after
determining whether the filing of a motion may be necessary
to protect the client’s rights, including later claims of waiver
or procedural default. In making this decision, counsel
should remember that a motion has many objectives in
addition to the ultimate relief requested by the motion.
Counsel thus should consider whether:

a. the time deadline for filing pretrial motions
warrants filing a motion to preserve the client’s rights,
pending the results of further investigation;

b. changes in the governing law might occur after
the filing deadline which could enhance the likelihood that
relief ought to be granted; and

c. later changes in the strategic and tactical posture
of the defense case may occur which affect the significance
of potential pretrial motions.

6. Counsel should timely file motions according to the
applicable rules and case law, provide notice of an intention
to file more motions where appropriate, reserve the right to
supplement motions once discovery has been completed,
offer good cause and seek to file appropriate motions out of
time and seek to file necessary and appropriate motions out
of time even where good cause for delay is not available. If
counsel needs more time to file a motion, counsel should
request more time.

7. Counsel should give careful consideration before
joining in co-defendants’ motions and should avoid any
possibility that the client will be deemed to have joined in a
co-defendant’s motions without a knowing, affirmative
adoption of the motions by counsel.

8. As a part of the strategic plan for the case, counsel
should maintain a document describing the litigation theory
in the case, including a list of all motions considered for
filing and the reason for filing or not filing each motion
considered. The litigation theory document should also detail

impact



the timing and disposition of all motions. The current
litigation theory document and any prior drafts of the
document should be maintained in the client’s file. The
capital case supervisor should be given access to the
litigation theory document and any prior drafts to assist in
the supervision and support of the defense team.

H. Preparing, Filing, and Arguing Pretrial Motions

1.  Motions should be filed in a timely manner, should
comport with the formal requirements of the court rules and
should succinctly inform the court of the authority relied
upon. Counsel should seek an evidentiary hearing for any
motion in which factual findings or the presentation of
evidence would be in the client’s interests. Where an
evidentiary hearing is denied, counsel should make a proffer
of the proposed evidence.

2.  When a hearing on a motion requires the taking of
evidence, counsel's preparation for the evidentiary hearing
should include:

a. factual investigation and discovery as well as
careful research of appropriate case law relevant to the claim
advanced,;

b. the subpoenaing of all helpful evidence and the
subpoenaing and preparation of all helpful witnesses;

c. full understanding of the burdens of proof,
evidentiary principles and trial court procedures applying to
the hearing, including the benefits and potential
consequences of having the client and other defense
witnesses testify;

d. familiarity with all applicable procedures for
obtaining evidentiary hearings prior to trial;

e. obtaining the assistance of expert witnesses
where appropriate and necessary;

f. careful preparation of any witnesses who are
called, especially the client;

g. careful preparation for and conduct of
examination or cross-examination of any witness, having
particular regard to the possibility that the state may later
seek to rely upon the transcript of the evidence should the
witness become unavailable;

h. consideration of any collateral benefits or
disadvantages that may arise from the evidentiary hearing;

i. obtaining stipulation of facts by and between
counsel, where appropriate; and

j-  preparation and submission of a memorandum of
law where appropriate.

3. When asserting a legal claim, counsel should
present the claim as forcefully as possible, tailoring the
presentation to the particular facts and circumstances in the
client’s case and the applicable law in the particular
jurisdiction. Counsel should pursue good faith arguments for
an extension, modification or reversal of existing law.

4. Counsel should ensure that a full record is made of
all legal proceedings in connection with the claim. If a
hearing on a pretrial motion is held in advance of trial,
counsel should obtain the transcript of the hearing where it
may be of assistance in preparation for or use at trial.

5. In filing, scheduling, contesting or consenting to
any pretrial motion, including scheduling orders, counsel
should be aware of the effect it might have upon the client’s
statutory and constitutional speedy trial rights.
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I.  Continuing Duty to File Motions

1. Counsel at all stages of the case should be prepared
to raise during subsequent proceedings any issue which is
appropriately raised at an earlier time or stage, but could not
have been so raised because the facts supporting the motion
were unknown or not reasonably available.

2. Further, counsel should be prepared to renew a
motion or supplement claims previously made with
additional factual or legal information if new supporting
information is disclosed or made available in later
proceedings, discovery or investigation.

3. Where counsel has failed to timely provide a
required notice or file a motion, counsel should seek to file
the motion or notice out of time regardless of whether good
cause exists for the earlier failure to file and be prepared to
present any argument for good cause that is available. Where
a court bars a notice or motion as untimely, counsel should
ensure that a copy of the notice or motion is maintained in
the record and available for any subsequent review.

4. Counsel should also renew pretrial motions and
object to the admission of challenged evidence at trial as
necessary to preserve the motions and objections for
appellate review.

5. Counsel shall have the discretion to assist
incarcerated clients seeking redress of institutional
grievances or responding to institutional proceedings and
should do so where the resolution of the grievance or
proceeding is likely to be of significance in the capital

proceeding.
J. Duty to File and Respond to Supervisory Writ

Applications
1. Where appropriate, counsel should make

application for supervisory writs in the Circuit Court of
Appeal or the Louisiana Supreme Court following an
adverse district court ruling or failure to rule. Counsel
should give specific consideration to: the extent to which
relief is more likely in an interlocutory posture or after a
final decision on the merits of the case; the extent of
prejudice from the ruling of the district court and the likely
ability to demonstrate that prejudice following a final
decision on the merits of the case; the impact of the district
court’s current ruling on the conduct of the defense in the
absence of intervention by a reviewing court; the impact of a
ruling by a reviewing court in a writ posture on any
subsequent review on direct appeal; the adequacy of the
record created in the district court and whether the record for
review may be improved through further district court
proceedings.

2. Counsel should seek expedited consideration or a
stay where appropriate and consider the simultaneous filing
of writ applications in the Court of Appeal and Supreme
Court in emergency circumstances.

3. Counsel should take great care to ensure that all
filings in the Courts of Appeal and the Louisiana Supreme
Court comply with the requirement of the relevant rules of
Court, including any local rules.

4. Counsel should ensure that an adequate record is
created in the district court to justify and encourage the
exercise of the supervisory jurisdiction of the Courts of
Appeal or Louisiana Supreme Court.
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5. Counsel should seek to respond to any state
application for supervisory writs except where exceptional
circumstances justify the choice not to respond.

6. A lack of adequate time, resources or expertise is
not an adequate reason for failing to make application for
supervisory writs or failing to respond to a state application.
Where counsel lacks adequate time, resources or expertise,
counsel should take all available steps to ensure that the
defense team has sufficient time, resources and expertise,
including advising the capital case supervisor of the situation
and seeking assignment of additional counsel. Counsel shall
ensure that the role of lack of time or resources upon the
decision to file a writ application is reflected in the record.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:66 (January 2015).
§1913. Performance Standard 6: Special Circumstances

A. Duties of Counsel at Re-trial

1. The standards for trial level representation apply
fully to counsel assigned to represent a client at a re-trial of
the guilt or penalty phase. Counsel should be careful to
clarify on the record the status of prior rulings made and
orders issued in the proceedings. Where appropriate, counsel
should seek to renew and re-litigate pre-trial claims, and to
raise any new claims which have developed or been
discovered since the first trial. Counsel should not rely on
the investigation or presentation of evidence from the first
trial, but rather should start anew and seek to develop and
present all available evidence, with the knowledge gained
from the results of the first trial. Except in circumstances
where counsel has substantial reason to believe the results
will be different or no other witnesses are available, counsel
should not present witnesses who provided unhelpful
testimony earlier in the case.

B. Continuing Responsibility to Raise Issue of Client’s
Incompetence

1. Competence is far more likely to be present as an
issue in a capital case than a non-capital case due to the high
prevalence of mental illness and impaired reasoning in the
population of capital clients and the increased likelihood of
incompetence due to the nature of the charge, the complexity
of the case and the gravity of the decisions with which the
client is faced. As a result, counsel should proceed with
increased sensitivity to the question of competency and
ensure that the defense team has members with sufficient
skill and experience to identify and respond to issues relating
to competency.

2. Counsel should be sensitive to the increased risk in
a capital case that given the nature of the charge, the
complexity of capital cases and the life and death stakes of
the case a client may not sufficiently understand and
appreciate: the nature of the charge and its seriousness; the
defenses available at guilt and penalty phase and how each
affects the other; the consequences of each available plea on
both guilt and penalty phase; and, the range of possible
verdicts and the consequences of those verdicts at guilt and
penalty phase.

3. In considering the client’s ability to assist counsel
in a capital case, counsel should have particular regard to the
requirement that the client be able to assist counsel not only
as to the guilt phase but in the development of the mitigation
case and the presentation of the penalty phase case; a
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process that will include an exhaustive investigation of the
client’s character, history, record, the offense and other
factors which may provide a basis for a sentence less than
death. The possibility of a death sentence and the necessity
to prepare for and present a penalty phase case greatly
increase the complexity and weight of the demands placed
upon the client in assisting counsel, including considerations
of whether the client: is able to recall and relate facts
pertaining to his actions and whereabouts at certain times; is
able to maintain a consistent defense; is able to listen to the
testimony of witnesses and inform counsel of any distortions
or misstatements; has the ability to make simple decisions in
response to well explained alternatives; is capable of
testifying in his own defense; and, is apt to suffer a
deterioration of his mental condition under the stress of trial
or at a later stage of the case.

4. Counsel involved in a capital case at stages
following the trial should be alert to additional concerns
regarding the client’s mental state, functioning and ability
including existing issues that could be exacerbated by the
reality that a death sentence has been imposed, that an
execution date is approaching, as well as by the effects of
confinement, particularly prolonged confinement, on death
row, such as the development or progression of depression
or other mental illnesses. Similarly, counsel at later stages
should have particular regard to issues such as the client’s
ability to establish relationships with new counsel at later
stages in the case, especially where earlier relationships were
difficult for the client, and the client’s ability to assist
counsel with tasks such as investigations taking place years
after the trial when deficiencies such as memory loss may
become more pervasive.

5. In every capital case, counsel should conduct a
thorough, sensitive and ongoing inquiry into the competence
of the client. Where concerns exist about a client’s
competence, counsel should ensure that the defense team
documents in the client’s file observations and interactions
relevant to the client’s competence.

6. Recognizing that raising competency may expose
the client himself and otherwise confidential information to
state actors, counsel should not raise competency unless
satisfied that: a sufficient investigation has been conducted
to make a reliable strategic decision in this regard; the client
is likely not competent; and, the benefits to the client of
raising competency outweigh the negatives. Counsel should
consider the possibility that any information disclosed in
competency proceedings will become admissible at trial as a
result of the client’s mental health being placed in issue.

7. In considering whether to raise competence,
counsel should take into account all relevant circumstances,
including: the likely outcome of an assessment by a sanity
commission; the likely outcome of an assessment by a state
expert; any negative findings, including malingering
findings, that may arise from an assessment of the client; any
negative information that may be divulged to the state from
a review of records; any waiver of confidentiality arising
from raising competence; the impact upon counsel’s
relationship with the client and his family of raising
competence; the impact of raising competence before or
during trial on any subsequent guilt or penalty phase
presentation; and, the effect on any subsequently available
claim that the client was incompetent.



8. The delay caused by raising a question of
competence with the court is not a proper reason for raising
competence. Seeking to defray defense costs by having a
court appointed mental health examination is not a proper
reason for raising competence.

9. Prior to raising competence with the court, counsel
should consult with a defense mental health expert,
including having the expert review the available information
and records relating to the client and, where appropriate,
assessing the client.

10. Counsel should fully advise the client concerning
the procedures for mental examinations, the reasons
competence is in question, the possibility of hospitalization,
and the consequences of an incompetency determination.

11. Where the court or the state raises the issue of
competency, counsel should consider whether it is
appropriate to resist any competency examination or advise
the client not to cooperate with any such examination.

12. Where a sanity commission is appointed, counsel
should ensure that the members of the sanity commission are
independent and appropriately qualified. Counsel should
ensure that the scope of any examination is limited to the
proper purposes for which it has been ordered. Counsel
should consider seeking to be present, have a defense expert
present or have recorded any examination of the client.
Counsel should consider which records and witnesses, if
any, should be identified and made available to the sanity
commission.

13. Where the state seeks an examination of the client
by a physician or mental health expert of the state’s choice,
counsel should consider opposing or seeking to limit such an
examination and should also consider whether to advise the
client not to cooperate with any such examination. Counsel
should ensure that the scope of any examination is limited to
the proper purposes for which it has been ordered. Counsel
should consider seeking to be present, have a defense expert
present or have recorded any examination of the client.
Counsel should consider which records and witnesses, if
any, should be identified and made available to the state’s
expert.

14. Counsel should obtain copies of: each examiner’s
report, all underlying notes and test materials; and, all
records and materials reviewed. Where the client is
hospitalized or otherwise placed under observation, counsel
should obtain copies of all records of the hospitalization or
observation.

15. Counsel should not stipulate to the client’s
competence where there appears a reasonable possibility that
the client is not competent. Counsel is not obligated to
develop frivolous arguments in favor of incompetency but
must investigate and advocate in a way that ensures that
there is meaningful adversarial testing where there is a good
faith basis to doubt the client’s competency.

16. At the competency hearing, counsel should protect
and exercise the client's constitutional and statutory rights,
including cross-examining the sanity commissioners and the
state's witnesses, calling witnesses on behalf of the client
including experts, and making appropriate evidentiary
objections. Counsel should make sure that the inquiry does
not stray beyond the appropriate boundaries. Counsel should
consider the advantages and disadvantages to the client’s
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whole case when determining how to conduct the
competency hearing.

17. Counsel may elect to relate to the court personal
observations of and conversations with the client to the
extent that counsel does not disclose client confidences.
Counsel may respond to inquiries about the attorney-client
relationship and the client's ability to communicate
effectively with counsel to the extent that such responses do
not disclose the confidential or privileged information.

18. If a client is found to be incompetent, counsel
should advocate for the least restrictive level of supervision
and the least intrusive treatment.

19. Where competency is at issue, or where the client
has been found incompetent, counsel has a continuing duty
to investigate and prepare the case. Where a client has been
found unrestorably incompetent, counsel should continue to
investigate and prepare the case sufficiently to ensure that
the client will not be prejudiced by any delay or hiatus in the
preparation of the case should he subsequently be returned to
competence and the prosecution resumed.

20. Where a capital client is found incompetent or
unrestorably incompetent, capitally certified counsel should
remain responsible for all competency reviews.

21. A previously competent client may become
incompetent over the course of a case and particularly under
the stress of hearings and trial. Counsel should be vigilant
and constantly reassess the client’s competence and be
prepared to raise the matter when appropriate. It is never
untimely to raise a question concerning a client’s
competence.

22. Some clients object strenuously to taking
psychotropic medication and counsel may be called upon to
advocate for protection of the client’s qualified right to
refuse medication.

C. Duties of Counsel When Client Attempts to Waive
Right to Counsel, and Duties of Standby and Hybrid
Counsel

1. When a client expresses a desire to waive the right
to counsel, counsel should take steps to protect the client’s
interests, to avoid conflicts and to ensure that the client
makes a knowing, voluntary and intelligent decision in
exercise of his rights under the Sixth Amendment and La.
Const. art. I, § 13. In particular, counsel should:

a. meet with the client as soon as possible to discuss
the reasons the client wishes to proceed pro se and to advise
the client of the many disadvantages of proceeding pro se.
Such advice should include: the full nature of the charges;
the range of punishments; the possible defenses; the role of
mitigation prior to and at trial; the complexities involved and
the rights and interests at stake;, and the client’s capacity to
perform the role of defense attorney. Such advice should
also include an explanation of the stages of appellate, post-
conviction and habeas corpus review of any conviction or
sentence, the effect of failing to effectively preserve issues
for review and the impact of waiver of counsel on any
possible ineffective assistance of counsel claim.

b. if the client maintains an intention or inclination
to waive counsel, counsel should immediately inform the
capital case coordinator of the client’s desire and should
request that the capital case coordinator assign independent
counsel to advise the client. The capital case coordinator
shall immediately assign at least one attorney certified as
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lead counsel to consult with the defendant and provide
independent advice on the exercise of his Sixth Amendment
rights. The role of independent counsel in this situation is
not to represent the client in the exercise of his Sixth
Amendment rights but instead to ensure that the client
receives full and independent legal advice before choosing
whether to waive his right to counsel.

c. in addition to seeking the assignment of
independent counsel, counsel assigned to represent the
defendant should immediately commence a thorough
investigation into the question of the defendant’s
competence to waive counsel and whether, in the
circumstances, any such waiver would be knowing,
voluntary and intelligent. Such an investigation should not
be limited to information obtained from interaction with the
client but should include a detailed examination of available
collateral sources (including documents and witnesses) as
well as consultation with relevant experts.

2. Where a client asserts his right to self-
representation counsel has an obligation both to investigate
the question of the client’s competence and the quality of the
purported waiver and to bring before the court evidence
raising doubts about these matters. Counsel should submit
the case for the client’s competent, knowing, voluntary and
intelligent waiver to full adversarial testing. Counsel is not
obligated to develop frivolous arguments in favor of
incompetency but must investigate and advocate in a way
that ensures that there is meaningful adversarial testing of
the question of the waiver of representation by counsel.
Counsel remains responsible for the representation of the
client until such a time as the court grants the client’s motion
to proceed pro se and must continue to perform in
compliance with the Capital Guidelines and Performance
Standards. Where appropriate, counsel should object to a
court’s ruling accepting a waiver of counsel, should ensure
that the issue is preserved for appellate review and should
seek interlocutory review of the decision.

3. Where a capital defendant has been permitted to
proceed pro se, counsel should move for the appointment of
standby counsel and should seek to persuade the defendant
to accept the services of standby counsel. The court may
appoint stand by counsel over the defendant’s objection and
counsel should ordinarily accept such an appointment. The
court may place constraints on the role of standby counsel
and standby counsel should object to any constraints beyond
those required by the Sixth Amendment. Where the quality
of the defendant’s relationship with counsel assigned to
represent the defendant is such that his or her ability to serve
as standby counsel would be significantly impaired, the
capital coordinator may assign additional counsel and urge
the court to appoint such additional counsel as are assigned
to the role of standby counsel.

4. Attorneys acting as standby counsel shall comply
with the Guidelines and Performance Standards for capital
defense to the extent possible within the limitations of their
role as standby counsel. Counsel shall not accept
appointment as standby counsel unless certified as lead trial
counsel or certified as associate trial counsel where certified
lead trial counsel is also appointed. Counsel appointed as
standby counsel shall be entitled to be remunerated and to
have their expenses met in the same manner and to the same
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extent as they would if assigned to represent a defendant
who was not proceeding pro se.

5. With the defendant’s consent, and subject to any
prohibition imposed by the court, standby counsel may
perform any role in the case that counsel would ordinarily
perform whether in front of or in the absence of the jury.

6. In the absence of his consent to do otherwise, a pro
se defendant must be allowed to preserve actual control over
the case he chooses to present to the jury and is entitled to
ensure that the jury’s perception that he is representing
himself is preserved. Accordingly, a defendant must be
allowed to control the organization and content of his own
defense, to make motions, to argue points of law, to
participate in voir dire, to question witnesses, and to address
the court and the jury at appropriate points in the trial.

7.  Where the defendant does not consent to the
actions of standby counsel, the permissible conduct of
standby counsel is different depending on whether the jury is
present, the issue is raised solely before a judge or the action
is taken entirely out of court.

a. Where the defendant does not consent to the
actions of standby counsel, counsel must not in the presence
of the jury make or substantially interfere with any
significant tactical decisions, control the questioning of
witnesses or speak instead of the defendant on any matter of
importance. Participation by counsel to steer a defendant
through the basic procedures of trial is, however,
permissible. Standby counsel should assist the pro se
defendant in overcoming routine procedural or evidentiary
obstacles to the completion of some specific task, such as
introducing evidence or objecting to testimony, that the
defendant has clearly shown he wishes to complete. Counsel
should also assist to ensure the defendant’s compliance with
basic rules of courtroom protocol and procedure.

b. Counsel’s participation outside the presence of
the jury is far less constrained. Even without the consent of
the defendant, counsel may proactively participate in
proceedings outside of the presence of the jury as long as the
pro se defendant is allowed to address the court freely on his
own behalf and disagreements between counsel and the pro
se defendant are resolved by the judge in the defendant's
favor whenever the matter is one that would normally be left
to the discretion of counsel. Counsel should, in the absence
of the jury, take such actions in the case as are consistent
with the best interests of the client, including making any
objections, and motions as would be consistent with high
quality representation of the defendant.

8. Where it appears to standby counsel during the
course of the proceedings that the decision to permit the
defendant to proceed pro se or any decision to constrain the
role of standby counsel should be revisited, counsel should
move for reconsideration of those decisions.

9. Without interfering with the defendant’s right to
present his case in his own way, standby counsel should
continue to fully prepare the case in order to be ready to
assume responsibility for the representation of the defendant
should the court or the defendant reverse the waiver of
counsel. Where standby counsel is given or resumes
responsibility for the representation of the defendant,
counsel should move for all necessary time to prepare a
defense for both the guilt and penalty phases of the trial, as
appropriate. Where there is reason to believe that the client



may re-invoke his right to counsel, the capital coordinator
should ensure that a full defense team remains assigned and
available to assume the representation.

D. Counsel’s  Additional  Responsibilities
Representing a Foreign National

1. Counsel at every stage of the case should make

appropriate efforts to determine whether any foreign country
might consider the client to be one of its nationals. Unless
predecessor counsel has already done so, counsel
representing a foreign national should:

a. immediately explain the benefits that the client
may obtain through consular assistance;

b. immediately notify the client of the right to
correspond with and have access to consular officers from
his or her country of nationality via the nearest consulate;

c. with the permission of the client, contact the
nearest consulate, and inform the relevant consular officials
about the client’s arrest and/or detention. In cases where
counsel is wunable to secure informed permission,
professional judgment should be exercised to determine
whether it is nevertheless appropriate to inform the
consulate;

d. where contact is made with the relevant
consulate, counsel should discuss what specific assistance
the consulate may be able to provide to the client in the
particular case;

e. research, consider and preserve any legal rights
the client may have on account of foreign nationality status;
and
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f. consider whether the client’s foreign accent,
dialect or knowledge of English is such that the client
requires an interpreter and, if so, take steps to secure one
without delay for the duration of proceedings.

2.  Where counsel has reason to believe that the client
may be a foreign national, counsel should advise the capital
case supervisor. Counsel should ensure that the defense team
includes adequate expertise and experience in dealing with
the defense of foreign nationals in capital cases and where
this is not the case should advise the capital case supervisor
and seek additional support, including the assigning of
additional counsel.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:72 (January 2015).
§1915. Performance Standard 7: Trial

A. Counsel’s Duty of Trial Preparation

1. Throughout preparation and trial, counsel should
consider the defense case theory and ensure that counsel’s
decisions and actions are consistent with that theory. Where
counsel’s decisions or actions are inconsistent with the
theory, counsel should assess and understand why this is the
case and then either change the conduct or change the theory
to accommodate the new approach.

2. Counsel should complete the investigation,
discovery, and research in advance of trial, such that counsel
is confident that the most viable defense theory has been
fully developed, pursued, and refined. Ordinarily, this
process should be sufficiently advanced at least 180 days
before trial to ensure that issues related to funding, expert
witnesses, witness availability, securing witness attendance
and accommodation, witness preparation and other trial
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preparation can proceed in an orderly and well planned
fashion.

3. Counsel should not forgo investigation and
preparation of a defense on the basis that the prosecution
case appears weak or counsel believes that no penalty phase
will be required.

4. Preparation for trial should include:

a. causing subpoenas to be issued for all potentially
helpful witnesses, and all potentially helpful physical or
documentary evidence:

i. counsel should ensure that all subpoenaed
witnesses are aware of the correct date and time to appear in
court, the action they should take when they appear in
response to the subpoena and how to contact counsel if
necessary;

ii. counsel should consider utilizing ex parte
procedures for the subpoena of persons, documents or things
when available;

iii.  counsel should follow up on all subpoenas and
follow procedures for informing the court of non-compliance
and seeking enforcement;

iv. counsel may refrain from issuing subpoenas for
particular witnesses based on strong tactical considerations
and in the awareness of the waiver of the defendant’s rights
to compulsory process that this may entail;

b. arranging for defense experts to consult and/or
testify on evidentiary issues that are potentially helpful (e.g.,
testing of physical evidence, opinion testimony, etc.):

i. adequate arrangements for the funding,
scheduling and, where necessary, transport and
accommodation of expert witnesses should be made;

ii. counsel should prepare with the experts and
should be fully aware of the experts’ opinions on all relevant
matters, including relevant prior testimony, before deciding
whether or not to present them at trial;

iii. counsel should determine the extent to which
evidence to be addressed by an expert witness may be
presented through lay witnesses;

c. ensuring that counsel has obtained, read and
incorporated into the defense theory all discovery, results of
defense investigation, transcripts from prior or related
proceedings and notices, motions and rulings in the case;

d. obtaining photographs and preparing charts,
maps, diagrams, or other visual aids of all scenes, persons,
objects, or information which may assist the fact finder in
understanding the defense;

e. ensuring that the facilities at the courthouse will
be adequate to meet the needs of the trial and the defense
team.

5. Counsel should have available at the time of trial all
material relevant to both the guilt and penalty phases that
may be necessary or of assistance at trial, including:

a. copies of all relevant documents filed in the case;

b. relevant documents prepared or obtained by
investigators;

c. voir dire questions, topics or plans;

d. outline or draft of opening statements for both
guilt and penalty phases;

€. cross-examination
prosecution witnesses;

f. direct examination plans for all prospective
defense witnesses;

plans for all possible
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g. copies of defense subpoenas and proof of service;

h. prior statements and testimony of all prosecution
witnesses (e.g., transcripts, police reports) and counsel
should have prepared transcripts of any audio or video taped
witness statements. Counsel should also be prepared to
prove the prior statements if required;

i.  prior statements of all defense witnesses;

j-  reports from defense experts;

k. a list of all defense exhibits, and the witnesses
through whom they will be introduced (as well as a
contingency plan for having necessary exhibits admitted if,
for example, a witness fails to appear);

1. exhibits, including originals and copies of all
documentary exhibits;

m. demonstrative materials, charts, overheads,
computer presentations or other similar materials intended
for use at trial;

n. proposed jury instructions with supporting case
citations, and where appropriate, consider and list the
evidence necessary to support the defense requests for jury
instructions; and

o. relevant statutes and cases.

6. Counsel should be fully informed as to the rules of
evidence, court rules, and the law relating to all stages of the
trial process, and should be familiar with legal and
evidentiary issues that can reasonably be anticipated to arise
in the trial. During case preparation and throughout trial,
counsel should identify potential legal issues and the
corresponding objections or motions. Counsel should
consider when and how to raise those objections or motions.
Counsel should also consider how best to respond to
objections or motions that could be raised by the
prosecution.

7. Counsel should anticipate state objections and
possible adverse court rulings that may impact the defense
case theory, be prepared to address any such issues and have
contingency plans should counsel’s efforts be unsuccessful.
Counsel should consider in advance of trial and prepare for
the possibility of any emergency writ applications which
may be filed by either party as well as making arrangements
to ensure that the defense team is able to efficiently and
effectively litigate any unanticipated emergency writ
applications.

8. Counsel should decide if it is beneficial to secure an
advance ruling on issues likely to arise at trial (e.g., use of
prior convictions to impeach the defendant, admissibility of
particular items of evidence) and, where appropriate, counsel
should prepare motions and memoranda for such advance
rulings.

9. Counsel should advise the client as to suitable
courtroom dress and demeanor. Counsel should ensure that
the client has appropriate clothing and the court personnel
follow appropriate procedures so as not to reveal to jurors
that the client is incarcerated. Counsel should ensure that the
client is not seen by the jury in any form of physical
restraint. Counsel should ensure that steps are taken to avoid
prejudice arising from any security measures in the court and
object to the use of both visible restraints on the client and
any concealed restraints that adversely impact the client
physically or psychologically or impair the client’s ability to
consult freely with counsel.
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10. Counsel should plan with the defense team the most
convenient system for conferring throughout the trial. Where
necessary, counsel should seek a court order to have the
client available for conferences and all required court
appearances.

11. Counsel should plan with the defense team for
contingencies arising from the absence or unavailability of
any team member and the procedure for accessing additional
resources for the team whenever required. Lead counsel
should ensure that additional resources, including legal,
investigative and support personnel, are available and
utilized as appropriate immediately prior to and during trial.
Lead counsel should ensure that all members of the defense
team are fully aware of their role and responsibilities at trial.

12. Throughout preparation and trial, counsel should
consider the potential effects that particular actions may
have upon the mitigation presentation and any verdict at the
penalty phase if there is a finding of guilt.

13. Counsel shall take necessary steps to ensure full,
official recordation of all aspects of the court proceeding
including motions, bench conferences in chambers or at
sidebar, opening statements, closing arguments, and jury
instructions. If something transpires during the trial that is
relevant and significant and has not been made a part of the
record (for instance, communications out of the presence of
the court-reporter or non-verbal conduct), counsel should
ensure that the record reflects what occurred.

14. Counsel should make a written request for a
continuance if he or she determines that the defense is not
adequately prepared for trial or otherwise not able to present
a high quality defense on the scheduled trial date. Counsel
should be prepared to proffer a full justification for the
continuance, explaining the incomplete preparation,
unavailable witness, prejudice from late disclosure by the
state or other reason for the continuance. Counsel should be
prepared to demonstrate reasonable diligence in preparing
for trial but should request any necessary continuance even
where counsel has not shown reasonable diligence. Counsel
should avoid prematurely exposing the defense case theory
by seeking to make any proffer of the reasons for the
continuance on an ex parte and under seal basis.

15. Counsel should take all necessary steps to secure
conditions of trial that allow for the provision of high quality
representation, that allow the client to participate
meaningfully in his own defense and that make adequate
accommodations for any special needs the client may have.
Such conditions may include the hours of court, the number
and length of breaks, particular technological resources, the
use of interpreters or other assistants to the client’s
understanding and communication, the pace of questioning
and argument, medical assistance for the client and adequate
space in the courtroom for the client’s family and supporters.

16. Counsel should attempt to present as much
mitigation evidence as possible during the guilt-innocence
phase.

B. Jury Selection
1. Preparing for Voir Dire
a. Counsel should be familiar with the procedures
by which a jury venire is selected in the particular
jurisdiction and should be alert to any potential legal
challenges to the composition or selection of the venire,



including the creation of the jury pool from which the venire
is selected. Similarly, counsel should be familiar with the
law concerning challenges for cause and peremptory
challenges and be alert to any potential legal challenges to
the law, practice or procedure applied. Counsel should
undertake a factual as well as legal investigation of any
potential challenges that may be made.

b. Counsel should be familiar with the local
practices and the individual trial judge's procedures for
selecting a jury from a panel of the venire, and should be
alert to any potential legal challenges to these practices and
procedures including any disproportionate impact the
practices and procedures may have on the gender or racial
makeup of the jury.

c. Counsel should determine whether any special
procedures have been instituted for selection of juries in
capital cases that present particular legal bases for challenge.
Counsel should be mindful that such challenges may include
challenges to the selection of the grand jury and grand jury
forepersons as well as to the selection of the petit jury
venire.

d. Prior to jury selection, counsel should seek to
obtain a prospective juror list and should develop a method
for tracking juror seating and selection. Counsel should be
aware of available juror information and, where appropriate,
should submit a request for a jury questionnaire by a pretrial
motion. In those cases where it appears necessary to conduct
a pretrial investigation of the background of jurors,
investigatory methods of defense counsel should neither
harass nor unduly embarrass potential jurors or invade their
privacy and, whenever possible, should be restricted to an
investigation of records and sources of information already
in existence.

e. Counsel should develop voir dire questions in
advance of trial. Counsel should tailor voir dire questions to
the specific case. Joir dire should be integrated into and
advance counsel’s theory of the case for both guilt and
penalty phase. Creative use of voir dire can foreshadow
crucial, complex, expert, detrimental, or inflammatory
evidence, and emphasize the need for impartiality
notwithstanding the nature of the offense charged. Effective
voir dire will lay much of the ground work for the opening
statement.

f.  Voir dire questions should be designed to elicit
information about the attitudes and values of individual
jurors, which will inform counsel and the client in the
exercise of peremptory challenges and challenges for cause.
Areas of inquiry should include:

i. attitude towards the death penalty and, in
particular, each juror’s willingness and capacity to return a
verdict of death or life if selected as a juror in the case;

ii. attitudinal bias or prejudice (including those
based on race, religion, political beliefs, and sexual
preference);

iii. pretrial publicity (including the nature, extent
and source of the juror’s knowledge, and whether they have
learned information that will not be admitted at trial; have
discussed what they have read or heard; have heard, formed
or expressed opinions on guilt or innocence; and can set
such knowledge and opinions aside);
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iv. feelings regarding the nature of the offense;

v. juror experience (or that of a close relative)
similar to evidence in the case;

vi. experience (or that of a close relative) as a
crime victim, witness, or defendant;

vii. amount of weight given to testimony of a
police officer (including any experience in law enforcement
or relationship with those in law enforcement);

viii. acquaintance with witness,
defendant;

ix. attitudes toward defenses;

X. ability to understand principles of law and
willingness to accept the law as given by the court;

Xi. prior experience as a juror;

xii. formal qualifications to serve as a juror;

xiii. ability to render an impartial verdict according
to the law and the evidence; and

xiv. other areas of inquiry particular to the juror,
such as whether a bilingual juror is willing to abide by the
translator’s version of the testimony, or whether a hearing
impaired juror will refrain from reading lips of parties
having private conversations unintended for the jurors’
perception.

g. Among the other purposes voir dire questions
should be designed to serve are the following:

i. to convey to the panel legal principles which
are important to the defense case and to determine the jurors’
attitudes toward those legal principles (especially where
there is some indication that particular legal principles may
not be favored or understood by the population in general or
where a principle is peculiarly based on specific facts of the
case);

counsel or

ii. to preview the case for the jurors so as to
lessen the impact of damaging information which is likely to
come to their attention during the trial;

iii. to present the client and the defense case in a
favorable light, without prematurely disclosing information
about the defense case to the prosecutor; and

iv. to establish a relationship with the jury.
Counsel should be aware that jurors will develop
impressions of counsel and the defendant, and should
recognize the importance of creating a favorable impression.

h. Counsel should be familiar with the law
concerning mandatory and discretionary voir dire inquiries
so as to be able to defend any request to ask particular
questions of prospective jurors.

i. Counsel should be familiar with the law
concerning challenges for cause and peremptory challenges.
Voir dire should be responsive to this legal framework and
designed to ensure that any basis for a cause challenge is
adequately disclosed by the questions and answers.

j- Counsel should be aware of the waiver of judicial
review of any cause challenge denied by the trial court
where the defense does not exhaust its peremptory
challenges. Counsel should create an appropriate record in
the trial court where peremptory challenges are exhausted
without the defense successfully removing all jurors against
whom an unsuccessful challenge for cause had been made.

k. Where appropriate, counsel should consider
seeking expert assistance in the jury selection process.
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Recognizing the scope of the task of adequately recording all
relevant information during the voir dire process, lead
counsel should ensure that the team has secured adequate
resources, in the form of additional personnel or equipment,
to adequately perform this task.

2. Examination of the Prospective Jurors

a. Counsel should personally voir dire the panel.

b. If the court denies counsel’s request to ask
questions during voir dire that are significant or necessary to
the defense of the case, counsel should take all steps
necessary to protect the voir dire record for judicial review
including, where appropriate, filing a copy of the proposed
voir dire questions or reading proposed questions into the
record.

c. Counsel should consider requesting individual,
sequestered voir dire, particularly in cases where the voir
dire will canvas sensitive or potentially prejudicial subjects,
for example, personal experiences of jurors of abuse, prior
exposure to media coverage of the case and knowledge of
the case. If particular voir dire questions may elicit sensitive
or prejudicial answers, counsel should consider requesting
that those parts of the questioning be conducted outside the
presence of the other jurors. Counsel may also consider
requesting that the court, rather than counsel, conduct the
voir dire as to sensitive questions.

d. In a group voir dire, counsel should take care
when asking questions which may elicit responses capable
of prejudicing other prospective jurors. Counsel should
design both questions and questioning style in group voir
dire to elicit responses in a way that will minimize any
negative effect and maximize any favorable effect on other
prospective jurors having regard to counsel’s objectives in
voir dire.

e. When asking questions for the purpose of
eliciting information from a juror, counsel should usually
phrase questions in an open-ended fashion that elicits
substantive responses, rather than allowing the juror to
respond by silence or with a simple yes or no.

f.  Counsel should ensure that the record reflects all
answers of all jurors to all questions asked. Counsel should
ensure that the record clearly reflects which juror in a panel
is being asked a particular question and which gives a
particular answer. Where questions are asked of an entire
panel or non-verbal responses are given, counsel should
ensure that the record accurately reflects all of the responses
given and which jurors gave those responses.

g. Counsel should ensure that other members of the
defense team are making detailed notes of the responses of
individual jurors, the responses of venire panels to more
generally directed questions and the demeanor and reactions
of members of the venire.

3. Death Qualification

a. Counsel should be intimately familiar with the
constitutional, statutory and case law relating to questioning
and challenging of potential jurors as they relate to “death
qualification.”

b. Counsel should apply techniques of voir dire
designed to overcome the tendency of the process of death
qualification to undermine the presumption of innocence and
increase the perception of death as the appropriate penalty.
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c. Counsel should ensure that an individual inquiry
is made of each juror as to his or her views on the death
penalty.

d. Counsel should apply techniques of voir dire
designed to ensure that the view each juror expresses
regarding the death penalty:

i. is pertinent to the situation the juror will face in
penalty phase (e.g. after hearing all the evidence, full
deliberation and a unanimous determination of guilt beyond
reasonable doubt);

ii. is in the context of a finding of guilt of first
degree murder having regard to the aggravator(s) in the case
(e.g. specific intent to kill or cause great bodily harm to a
child under 12); and

iii. is not obscured by consideration of any lawful
defense or justification that will necessarily have been
rejected by penalty phase (e.g. the killing was not in self-
defense, he knew the difference between right and wrong, he
was not in a sudden passion or heat of blood);

e. Counsel should determine the extent to which
each juror could give meaningful consideration to mitigating
circumstances, having particular regard to those
circumstances defined as mitigating in the statute and the
case law.

f.  Counsel should determine the extent to which a
juror’s views on the death penalty or mitigation may
substantially impair his or her ability to make an impartial
decision at guilt or return a life verdict. Counsel may
consider exploring factors such as the strength of the juror’s
views on the death penalty, the origin of those views, how
long they have been held and whether the juror has
discussed those views with others.

g. Counsel should apply techniques of voir dire
designed to insulate jurors who are to be challenged for
cause against rehabilitation based, in particular, upon their
stated willingness to follow the law;

h. Counsel should mount a challenge for cause in all
cases where there is a reasonable argument that the juror’s
views on the death penalty or mitigation would prevent or
substantially impair the performance of the juror’s duties in
accordance with the instructions or the oath.

i. Counsel should apply techniques of voir dire
designed to rehabilitate jurors who have expressed scruples
against the infliction of capital punishment.

j- Counsel should apply techniques of voir dire
designed to ensure that each prospective juror understands
and accepts:

i. that each juror is entitled to their own opinion
and vote and so each juror must individually decide whether
the client is sentenced to life or death following a penalty
phase;

ii. that while the juror must deliberate, the juror’s
opinion is not subject to negotiation or compromise and is
free from criticism by or explanation to the judge, the
prosecutor or others;

iii. that each juror can give life for whatever
reason he or she wishes;

iv. that each juror is entitled to the assistance of
the court in having his or her opinion respected; and



v. the procedures for bringing penalty phase
deliberations to an end and the effect of a hung jury at
penalty phase.

k. Counsel should consider exercising peremptory
challenges solely or principally on the assessment of each
juror’s attitude to the death penalty and mitigation.

1. Counsel should document and, where appropriate
litigate the effect of death qualification on the
representativeness of the qualified jury venire.

4. Other challenges for Cause and Peremptory
Challenges

a. Counsel should challenge for cause all
prospective jurors against whom a legitimate challenge can
be made when it is likely to benefit the client.

b. When a challenge for cause is denied, counsel
should consider exercising a peremptory challenge to
remove the juror.

c. In exercising challenges for cause and
peremptory strikes, counsel should consider both the
panelists who may replace a person who is removed and the
total number of peremptory challenges available to the state
and the defense. In making this decision counsel should be
mindful of the law requiring counsel to use one of his or her
remaining peremptory challenges curatively to remove a
juror upon whom counsel was denied a cause challenge or
waive the complaint on appeal, even where counsel
ultimately exhausts all peremptory challenges.

d. Counsel should timely object to and preserve for
appellate review all issues relating to the unconstitutional
exclusion of jurors by the prosecutor or the court.

e. Counsel should request additional peremptory
challenges where appropriate in the circumstances present in
the case.

5. Unconstitutional Exclusion of Jurors

a. In preparation for trial, during voir dire and at
jury selection, the defense team should gather and record all
information relevant to a challenge to the state’s use of
peremptory strikes based in part or in whole on race, gender
or any other impermissible consideration. This will include:
the race and gender of the venire, the panel, the petit jury
and the jurors struck for cause and peremptorily; any
disparity in questioning style between jurors; a comparative
analysis of the treatment of similarly placed jurors; non-
verbal conduct of potential jurors; historical evidence of
policy, practice or a pattern of discriminatory strikes; and,
other evidence of discriminatory intent. Such material
should be advanced in support of any challenge to the
exercise of a state peremptory strike where available and
appropriate in the circumstances. Counsel should ensure that
the record reflects the racial and gender composition of the
jury pool, the venire, each panel, the peremptory challenges
made by both parties, and of the petit jury. The record should
also reflect the race and gender of the defendant, the
victim(s) and potential witnesses, and any motivation the
state may have to have regard to race or gender in exercising
peremptory challenges. Counsel should also ensure that,
where necessary the record reflects non-verbal conduct by
jurors such as demeanor, tone and appearance.

b. Where evidence of the discriminatory use of
peremptory strikes, including evidence of the presence of a
motive for discriminatory use of peremptory strikes emerges
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after the jury is sworn, counsel should make or reurge any
earlier objection to the state’s strikes.

c. Counsel should not exercise a peremptory strike
on the basis of race, gender or any other impermissible
consideration and should maintain sufficient
contemporaneous notes to allow reasons for particular
peremptory strikes to be proffered if required by the court.

6. Voir Dire After the Jury has been Impanelled

a. Counsel should consider requesting additional
voir dire whenever potentially prejudicial events occur, for
instance, when jurors are exposed to publicity during the
trial, jurors have had conversations with counsel or court
officials, jurors learn inadmissible evidence, it is revealed
that jurors responded incorrectly during voir dire, or jurors
otherwise violated the court’s instructions.

b. Counsel should be diligent and creative in
framing questions that not only probe the particular issue,
but also avoid creating or increasing any prejudice. Counsel
should consider requesting curative instructions, seating
alternate jurors, a mistrial, or other corrective measures.

c. If the verdict has already been rendered, counsel
should request a post-trial hearing and an opportunity to
examine jurors within the scope permitted by law.

C. Objection to Error and Preservation of Issues for Post
Judgment Review

1. Counsel should be prepared to make all appropriate
evidentiary objections and offers of proof, and should
vigorously contest the state’s evidence and argument through
objections, cross-examination of witnesses, presentation of
impeachment evidence and rebuttal. Counsel should be alert
for, object to, and make sure the record adequately reflects
instances of prosecutorial misconduct.

2. Counsel should make timely objections whenever a
claim for relief exists under the law at present or under a
good faith argument for the extension, modification or
reversal of existing law unless sound tactical reasons exist
for not doing so. There should be a strong presumption in
favor of making all available objections and any decision not
to object should be made in the full awareness that this may
constitute an irrevocable waiver of the client’s rights.

3. Where appropriate, objections should include
motions for mistrial and/or admonishments to ignore or limit
the effect of evidence. Counsel should seek an evidentiary
hearing where further development of the record in support
of an objection would advance the client’s interests. Areas in
which counsel should be prepared to object include:

a. the admissibility or exclusion of evidence and the
use to which evidence may be put;

b. the form or content of prosecution questioning,
including during voir dire;

c. improper exercises of prosecutorial or judicial
authority, such as racially motivated peremptory challenges
or judicial questioning of witnesses that passes beyond the
neutral judicial role and places the judge in the role of
advocate;

d. the form or content of prosecution argument,
including the scope of rebuttal argument;

e. jury instructions and verdict forms; and

f.  any structural defects.

4. Counsel should ensure that all objections are made
on the record and comply with the formal requirements
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applicable in the circumstances for making an effective
objection and preserving a claim for subsequent review.
These formal requirements may relate to a range of
considerations, including: timing of the objection; whether
an objection is oral or written; the need to proffer excluded
testimony or questions; requesting admonishment of the
jury; requesting a mistrial; exhausting peremptory
challenges; providing notice to the attorney-general; and, the
specific content of the objection. In addition to the objection
itself, counsel should ensure that information relevant to
potential review is preserved in the record, i.e., that the
transcript, the court file, or the exhibits preserved for review
include all the information about the events in the trial court
that a reviewing court might need to rule in the client’s
favor.

5. Before trial, counsel should ascertain the particular
judge’s procedures for objections. If the judge orders that
counsel not state the grounds for the objection in the jury’s
presence, or if the reasons for the objection require
explanation or risk prejudicing the jury, counsel should
request permission to make the objection out of the hearing
of the jury, for example, by approaching the bench. Counsel
should ensure that any objection and ruling is made on the
record and where this is not possible at a bench conference,
should request another procedure for making objections,
such as having objections handled in chambers in the
presence of the court reporter. Where, despite counsel’s
efforts, objections are made or rulings announced in the
absence of the court reporter, counsel should ensure that
those objections and rulings are subsequently placed on the
record in as full a detail as possible.

6. Where an objection is made, counsel should state
the specific grounds of objection and be prepared to fully
explain and argue all bases of the objection. Where a claim
for relief exists based on constitutional grounds, counsel
should ensure that the record reflects that the objection is
brought on those constitutional grounds. Counsel should be
particularly careful to ensure that the record reflects the
federal nature of any objection based in federal
constitutional law or any other federal law.

7. Counsel’s arguments to the court should explain
both why the law is in the client’s favor and why the ruling
matters. Arguments should be precise; objections should be
timely, clear and specific. For example:

a. if the court excludes evidence, counsel should
proffer what the evidence would be, why it is important to
the defense, and how its exclusion would harm the defense;

b. if the court limits cross-examination, counsel
should proffer what counsel was attempting to elicit and why
it is important;

c. if the court admits evidence over defense
objection, counsel should, where appropriate, move for a
limiting instruction;

d. if the court rules inadmissible prejudicial
evidence already placed before the jury, counsel should seek
a mistrial and/or an admonishment, as appropriate.

8. Counsel should not refrain from making objections
simply because they are unsure of the precise legal principle
or case name to invoke. In these situations, counsel should
explain the client’s position in factual terms, explaining why
a certain ruling under specified facts is prejudicial to the
client.
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9. Counsel should not rely on objections made by co-
defendant’s counsel unless the judge has made clear that an
objection on behalf of one defendant counts as an objection
for all defendants. Even in that situation, counsel may want
to identify specific prejudice that would befall her client if
the court ruled adversely.

10. Counsel should take care not to appear to acquiesce
in adverse rulings, by, for example, ending the discussion
with comments intended to reflect politeness (e.g. “Thank
you, Your Honor”) but which may appear in the transcript as
an abandonment of counsel’s earlier objection and
agreement with the trial court’s rationale. Accordingly,
counsel should find ways to be polite while making clear
that the objection has not been abandoned.

11. Counsel should insist on adequate methods for
recording demonstrative evidence. For example, diagrams
should be drawn on paper instead of blackboards, and
demonstrations not amenable to verbal descriptions should
be videotaped. Requests for preservation of exhibits and
diagrams should be made in a timely manner. Counsel
should make sure that all references to exhibits contain the
exhibit number.

12. Counsel at every stage have an obligation to satisfy
themselves independently that the official record of the
proceedings is complete and accurate and to supplement or
correct it as appropriate.

13. If something transpires during the trial that is
relevant and significant and has not been made a part of the
record (for instance, communications out of the presence of
the court-reporter or non-verbal conduct), counsel should
ensure that the record reflects what occurred.

D. Opening Statement

1. Counsel should make an opening statement.

2. Prior to delivering an opening statement, counsel
should ask for sequestration of witnesses, including law
enforcement, unless a strategic reason exists for not doing
so.

3. Counsel should be familiar with the law of the
jurisdiction and the individual trial judge’s practice
regarding the permissible content of an opening statement.

4. Counsel should consider the strategic advantages
and disadvantages of disclosure of particular information
during opening statement. For example, if the evidence that
the defense might present depends on evidence to be
introduced in the state’s case, counsel should avoid making
promises of what evidence it will present because counsel
may decide not to present that evidence. Counsel should not
discuss in the opening statement the defense strategy with
the jury to the extent that later defense decisions, such as
putting the client or particular defense witnesses on the stand
can be interpreted as concessions of the prosecution meeting
its burden, or of weakness of the defense case. Counsel
should consider the need to, and if appropriate, ask the court
to instruct the prosecution not to mention in opening
statement contested evidence for which the court has not
determined admissibility.

5. Before the opening statement, counsel should be
familiar with the names of all witnesses and the crucial
dates, times and places, and should have mastered each
witness’s testimony so that favorable portions can be
highlighted. If the complainant and defendant know each



other, counsel should consider discussing their relationship
and previous activities to create a context for the alleged
offense. Counsel may wish to disclose defense witnesses’
impeachable convictions, only if counsel is certain that the
witnesses will testify. Where evidence is likely to be ruled
inadmissible, counsel should refer to it only after obtaining a
ruling from the court.

6. Counsel’s objectives in making an opening
statement may include the following:

a. to provide an overview of the defense case,
introduce the theory of the defense, and explain the evidence
the defense will present to minimize prejudice from the
government case;

b. to identify the weaknesses of the prosecution's
case, point out facts that are favorable to the defense that the
government omitted in its opening, create immediate
skepticism about the direct testimony of government
witnesses and make the purpose of counsel’s cross-
examination more understandable;

c. to emphasize the prosecution's burden of proof;

d. to summarize the testimony of witnesses, and the
role of each in relationship to the entire case and to present
explanations for government witnesses’ testimony, i.e. bias,
lack of ability to observe, intoxication and Giglio evidence;

e. to describe the exhibits which will be introduced
and the role of each in relationship to the entire case;

f.  to clarify the jurors’ responsibilities;

g. to point out alternative inferences from
circumstantial evidence arising from either the government’s
case or evidence the defense will present, and to state the
ultimate inferences which counsel wishes the jury to draw;

h. to establish counsel's credibility with the jury;

i. to personalize and humanize the client and
counsel for the jury; and

j- to prepare the jury for the client’s testimony or
decision not to testify.

7. Counsel should consider incorporating the promises
of proof the prosecutor makes to the jury during opening
statement or the defense summation. Counsel should keep
close account of what is proffered. Variances between the
opening statement and the evidence may necessitate a
mistrial, a cautionary instruction, or prove to be a fruitful
ground for closing argument.

8.  Whenever the prosecutor oversteps the bounds of
proper opening statement (by, for example, referencing
prejudicial material or other matters of questionable
admissibility and assertions of fact that the government will
not be able to prove), counsel should object, requesting a
mistrial, or seeking cautionary instructions, unless clear
tactical considerations suggest otherwise. Such tactical
considerations may include, but are not limited to:

a. the significance of the prosecutor’s error;

b. the possibility that an objection might enhance
the significance of the information in the jury’s mind, or
negatively impact the jury; and

c. whether there are any rules made by the judge
against objecting during the other attorney’s opening
argument.

9. Improper statements that counsel should consider
objecting to may include:

a. attempts to arouse undue sympathy for the victim
of a crime or put the jurors in the shoes of the victim;
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b. appeals to the passions and prejudices of the
jurors;

c. evidence of other crimes;

. defendant’s prior record;

e. reciting evidence at great length or in undue
detail;

f. personal evaluation of the case or of any state’s
witness;

g. argument on the merits of the case or the
pertinent law; and

h. defendant’s possible failure to testify on present
evidence.

E. Preparation for Challenging the Prosecution’s Case

1. Counsel should attempt to anticipate weaknesses in
the prosecution's proof. Counsel should systematically
analyze all potential prosecution evidence, including
physical evidence, for evidentiary problems and, where
appropriate, challenge its admissibility and/or present other
evidence that would controvert the state’s evidence. Counsel
should make all appropriate challenges to improper
testimony. Counsel should challenge improper bolstering of
state witnesses.

2. Counsel should consider the advantages and
disadvantages of entering into stipulations concerning the
prosecution’s case. If a fact or facts to be stipulated are
harmful to the client but there is still an advantage to
stipulating, counsel should make certain that the stipulation
is true before consenting to a stipulation. While there may be
strategic reasons to forgo cross-examination of particular
witnesses or objections to evidence, counsel should make
sure to subject the state’s case to vigorous adversarial
testing.

3. In preparing for cross-examination, counsel should
be familiar with the applicable law and procedures
concerning  cross-examinations and impeachment of
witnesses. In order to develop material for impeachment or
to discover documents subject to disclosure, counsel should
be prepared to question witnesses as to the existence of prior
statements which they may have made or adopted.

4. In preparing for cross-examination, counsel should:

a. consider the need to integrate cross-examination,
the theory of the defense and closing argument;

b. consider whether cross-examination of each
individual witness is likely to generate helpful information,
and avoid asking questions that are unnecessary, might elicit
responses harmful to the defense case or might open the
door to damaging and otherwise improper redirect
examination;

c. anticipate those witnesses the prosecutor might
call in its case-in-chief or in rebuttal;

d. prepare a cross-examination plan for each of the
anticipated witnesses;

e. be alert to inconsistencies,
contradictions in a witness’ testimony;

f.  be alert to possible inconsistencies, variations
and contradictions between different witnesses' testimony;

g. Dbe alert to significant omission or deficiencies in
the testimony of any witnesses;

h. review and organize all prior statements of the
witnesses and any prior relevant testimony of the
prospective witnesses;

variations and
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i.  have prepared a transcript of all audio or video
tape recorded statements made by the witness;

j-  where appropriate, review relevant statutes and
local law enforcement policy and procedure manuals,
disciplinary records and department regulations for possible
use in cross-examining law enforcement witnesses;

k. be alert to and raise where appropriate issues
relating to witness competency and credibility, including
bias and motive for testifying, evidence of collaboration
between witnesses, innate physical ability to perceive,
external impediments to the witness’ perception,
psychological hindrances to accurate perception, and faulty
memory;

1. have prepared, for introduction into evidence, all
documents which counsel intends to use during the cross-
examination, including certified copies of records such as
prior convictions of the witness or prior sworn testimony of
the witness;

m. be alert to potential Fifth Amendment and other
privileges that may apply to any witness;

n. elicit all available evidence to support the theory
of defense; and

0. prepare a memorandum of law in support of the
propriety of any line of impeachment likely to be
challenged.

5. Counsel should consider conducting a voir dire
examination of potential prosecution witnesses who may not
be competent to give particular testimony, including expert
witnesses whom the prosecutor may call. Counsel should be
aware of the applicable law of the jurisdiction concerning
competency of witnesses in general and admission of expert
testimony in particular in order to be able to raise
appropriate objections. Counsel should not stipulate to the
admission of expert testimony that counsel knows will be
harmful to the defense where there exists a viable claim
regarding its admissibility. Counsel should be alert to
frequently encountered competency issues such as: age
(chronological and developmental), taint of witness’ ability
to recall events by external factors such as suggestion,
mental disability due to drug or alcohol abuse, and mental
illness.

6. Before trial, counsel should ascertain whether the
prosecutor has provided copies of all prior statements of the
witnesses to the extent required by the law. If disclosure was
not properly made counsel should consider requesting relief
as appropriate including:

a. adequate time to review the documents or
investigate and prepare further before commencing cross-
examination, including a recess or continuance if necessary;

b. exclusion of the witness’ testimony and all
evidence affected by that testimony;

c. amistrial;

d. dismissal of the case; and/or

e. any other sanctions counsel believes would
remedy the violation.

7. Counsel should attempt to mitigate the prejudicial
impact of physical evidence where possible by: attempting
to stipulate to facts that the government seeks to establish
through prejudicial evidence, moving to redact irrelevant
and unduly prejudicial information from documents,
recordings and transcripts, and/or asking the court to exclude
part of the proposed evidence as unnecessarily cumulative.
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Where prejudicial physical evidence will be admitted,
counsel should seek to lessen its prejudice by seeking
restrictions on the form of the evidence (e.g. size of
photographs, black and white, rather than color), the manner
of presentation of the evidence and to bar undue emphasis or
repetitive presentation of the evidence. Similarly, where
necessary, counsel should object to the exclusion or
redaction of exculpatory portions of evidence.

8. Counsel should become familiar with all areas in
which expert evidence may be offered and should develop a
strong knowledge of all forensic fields involved in the case
with the assistance of experts as appropriate.

F. Presenting the Defendant’s Case

1. Counsel should develop, in consultation with the
client, an overall defense strategy. Counsel should prepare
for the need to adapt the defense strategy during trial where
necessary. In extreme cases where a defense theory is no
longer tenable, counsel should abandon that theory rather
than losing all credibility with the jury, and proceed to
emphasize the available defense evidence which supports
another theory of defense. In deciding on defense strategy,
counsel should consider whether the client's interests are
best served by not putting on a defense case, and instead
relying on the prosecution's failure to meet its constitutional
burden of proving each element beyond a reasonable doubt.
Even where no affirmative defense to guilt is mounted,
counsel must be conscious of the potential for the case to
proceed to penalty phase and should ensure that the guilt
phase is conducted in a way that supports and extracts any
available advantages in the guilt phase for the penalty phase
presentation. Counsel should be conscious of the perils of a
denial defense and the likely negative effect such a defense
will have should the case proceed to penalty phase.

2. Counsel should not put on a non-viable defense but
at the same time, even when no theory of defense is
available, if the decision to stand trial has been made,
counsel must hold the prosecution to its heavy burden of
proof beyond reasonable doubt.

3. Counsel should discuss with the client all of the
considerations relevant to the client's decision to testify,
including but not limited to, the client’s constitutional right
to testify, his or her right to not testify, the nature of the
defense, the client’s likely effectiveness as a witness on
direct and wunder cross-examination, the client’s
susceptibility to impeachment with prior convictions, bad
acts, out-of-court statements or evidence that has been
suppressed, the client’s demeanor and temperament, and the
availability of other defense or rebuttal evidence. Counsel
should give special consideration to the likely impact of the
client’s testimony on any defenses and any possible
mitigation presentation, particularly where questions of
mental health and mental capacity are in issue. Counsel shall
recommend the decision which counsel believes to be in the
client’s best interest. The ultimate decision whether to testify
is the client’s. Counsel should also be familiar with his or
her ethical responsibilities that may be applicable if the
client insists on testifying untruthfully. The client should be
called to testify in a capital case only in rare circumstances,
however, counsel should prepare for the possibility that the
client’s testimony may become essential to the defense case.
Therefore, the client should be thoroughly prepared for both
direct and cross-examination before trial. Counsel should



familiarize the client with all prior statements and exhibits,
and review appropriate demeanor for taking the stand.
Counsel should be respectful of the client when conducting
the direct examination, eliciting testimony that will be
helpful to the client’s defense. Counsel should avoid
unnecessary direct examination that opens the door to
damaging cross examination.

4. Counsel should be aware of the elements of any
affirmative defense and know whether, under the applicable
law of the jurisdiction, the client bears a burden of
persuasion or a burden of production. Counsel should be
familiar with the notice requirements for affirmative
defenses and introduction of expert testimony.

5. In preparing for presentation of a defense case,
counsel should, where appropriate:

a. consider all potential evidence which could
corroborate the defense case, and the import of any evidence
which is missing;

b. after discussion with the client, make the decision
whether to call any witnesses and, if calling witnesses,
decide which witnesses will provide the most compelling
evidence of the client’s defense. In making this decision,
counsel should consider that credibility issues with particular
witnesses can be overcome when several witnesses testify to
the same facts. Counsel should not call witnesses who will
be damaging to the defense;

c. develop a plan for direct examination of each
potential defense witness;

d. determine the implications that the order of
witnesses may have on the defense case;

e. determine what facts necessary for the defense
case can be elicited through the cross-examination of the
prosecution's witnesses;

f.  consider the possible use and careful preparation
of character witnesses, and any negative consequences that
may flow from such testimony;

g. consider the need for, and availability of, expert
witnesses, especially to rebut any expert opinions offered by
the prosecution, and what evidence must be submitted to lay
the foundation for the expert's testimony;

h. consider and prepare for the need to call a
defense investigator as a witness;

i. review all documentary evidence that must be
presented;

j- review all tangible evidence that must be
presented;

k. consider using demonstrative evidence (and the
witnesses necessary to admit such evidence); and

I.  consider the order of exhibit presentation and, if
appropriate, with leave of court prior to trial, label each
exhibit.

6. In developing and presenting the defense case,
counsel should consider the implications it may have for a
rebuttal by the prosecutor.

7. Counsel should prepare all witnesses for direct and
possible cross-examination. Where appropriate, counsel
should also advise witnesses of suitable courtroom dress and
demeanor, and procedures including sequestration.

8. Counsel should systematically analyze all potential
defense evidence for evidentiary problems. Counsel should
research the law and prepare legal arguments in support of
the admission of each piece of testimony or other evidence.

&3

Counsel should plan for the contingency that particular items
of evidence may be ruled inadmissible and prepare for
alternative means by which the evidence, or similar
evidence, can be offered. Similarly, counsel should have
contingency plans for adjusting the defense case theory
where important evidence may be ruled inadmissible.
Counsel should not seek to have excluded prosecution
evidence that is helpful to the defense.

9. Counsel should conduct a direct examination that
follows the rules of evidence, effectively presents the
defense theory, and anticipates/defuses potential weak
points.

10. If a prosecution objection is sustained or defense
evidence is improperly excluded, counsel should make
appropriate efforts to rephrase the question(s) and/or make
an offer of proof.

11. Counsel should object to
examination by the prosecution.

12. Counsel should conduct redirect examination as
appropriate.

13. At the close of the defense case, counsel should
renew the motion for a directed verdict of acquittal on each
charged count.

14. Counsel should keep a record of all exhibits
identified or admitted.

15. If a witness does not appear, counsel should request
a recess or continuance in order to give counsel a reasonable
amount of time to locate and produce the witness. Counsel
should request any available relief if the witness does not
appear.

16. Understanding that capital jurors frequently
determine the applicable punishment prior to penalty phase
and that the jury in penalty phase will be permitted to rely
upon all evidence introduced in the guilt phase, counsel
should actively consider the benefits of presenting evidence
admissible in the guilt phase that is also relevant in
mitigation of punishment.

G. Preparation of the Closing Argument

1. Counsel should make a closing argument.

2. Counsel should be familiar with the substantive
limits on both prosecution and defense summation.

3. Counsel should be familiar with the court rules,
applicable statutes and law, and the individual judge’s
practice concerning limits and objections during closing
argument, and provisions for rebuttal argument by the
prosecution.

4. Well before trial, counsel should plan the themes,
content, and organization of the summation. The basic
argument should be formulated before the first juror is
sworn, with accurate notes taken throughout the trial to
permit incorporation of the developments at trial. In
developing closing argument, counsel should review the
proceedings to determine what aspects can be used in pursuit
of the defense theory of the case and, where appropriate,
should consider:

a. highlighting weaknesses in the prosecution's
case, including what potential corroborative evidence is
missing, especially in light of the prosecution’s burden of
proof;

b. describing favorable inferences to be drawn from
the evidence;

c. incorporating into the argument:

improper  cross-
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i. the theory of the defense case;
ii. helpful testimony from direct and cross-
examinations;
iii.  verbatim instructions drawn from the expected
jury charge;
iv. responses to
arguments;
v. the promises of proof the prosecutor made to
the jury during the opening statement; and
vi. visual aids and exhibits;
d. the effect of the defense argument on the
prosecutor’s rebuttal argument.

5. Counsel should not demean or disparage or be
openly hostile towards the client.

6. Whenever the prosecutor exceeds the scope of
permissible argument or rebuttal, counsel should object,
request a mistrial, or seek a cautionary instruction unless
strong tactical considerations suggest otherwise.

H. Jury Instructions and Verdict

1. Counsel should be familiar with the Louisiana
Rules of Court and the individual judge’s practices
concerning ruling on proposed instructions, charging the
jury, use of standard charges and preserving objections to the
instructions.

2. Counsel should always submit proposed jury
instructions in writing.

3. Counsel should review the court’s proposed jury
charge and any special written charge proposed by the state
and, where appropriate, counsel should submit special
written charges which present the applicable law in the
manner most favorable to the defense in light of the
particular circumstances of the case, including the
desirability of seeking a verdict on a lesser included offense.

4. Where possible, counsel should provide citations to
statute and case law in support of any proposed charge.
Counsel should endeavor to ensure that all jury charge
discussions are on the record or, at the very least, that all
objections and rulings are reflected in the record.

5. Where appropriate, counsel should object to and
argue against any improper charge proposed by the
prosecution or the court.

6. If the court refuses to adopt a charge requested by
counsel, or gives a charge over counsel's objection, counsel
should take all steps necessary to preserve the record,
including ensuring that a written copy of any proposed
special written charge is included in the record.

7. During delivery of the charge, counsel should be
alert to any deviations from the judge's planned instructions,
object to deviations unfavorable to the client, and, if
necessary request an additional or curative charge.

8. If there are grounds for objecting to any aspect of
the charge, counsel should seek to object before the verdict
form is submitted to the jury and the jury is allowed to begin
deliberations.

9. If the court proposes giving a further or
supplemental charge to the jury, either upon request of the
jurors or upon their failure to reach a verdict, counsel should
request that the judge provide a copy of the proposed charge
to counsel before it is delivered to the jury. Counsel should
be present for any further charge of the jury and should
renew or make new objections as appropriate to any further
charge given to the jurors after the jurors have begun their

anticipated  prosecution
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deliberations. Counsel should object to any charge which
expressly or implicitly threatens to keep the jury sequestered
indefinitely until a verdict is reached or is otherwise
improperly coercive, for example, by omitting the caution to
jurors that they should not abandon their deeply held beliefs.

10. Counsel should reserve the right to make
exceptions to the jury instructions above and beyond any
specific objections that were made during the trial.

11. Upon a finding of guilt, counsel should be alert to
any improprieties in the verdict and should request the court
to poll the jury. In a multi-count indictment, defense counsel
normally should request a poll as to each count on which the
jury has convicted.

I.  The Defense Case Concerning Penalty

1. Preparation for the sentencing phase should begin
immediately upon counsel’s entry into the case. Counsel at
every stage of the case have a continuing duty to investigate
issues bearing upon penalty and to seek information that
supports mitigation, explains the offense, or rebuts the
prosecution’s case in aggravation. Counsel should not forgo
investigating or presenting mitigation in favor of a strategy
of relying only on residual doubt or sympathy and mercy.
Counsel should exercise great caution in seeking to rely
upon residual doubt as to the defendant’s guilt.

2. Trial counsel should discuss with the client early in
the case the sentencing alternatives available, and the
relationship between the strategy for the sentencing phase
and for the guilt phase.

3. Prior to the sentencing phase, trial counsel should
discuss with the client the specific sentencing phase
procedures of the jurisdiction and advise the client of steps
being taken in preparation for sentencing.

4. Counsel at every stage of the case should discuss
with the client the content and purpose of the information
concerning penalty that they intend to present to the jury,
means by which the mitigation presentation might be
strengthened, and the strategy for meeting the prosecution’s
case in aggravation.

5. As with the guilt phase, counsel should consider
and discuss with the client, the advisability and possible
consequences of the client testifying in the penalty phase.

6. Counsel should present to the jury all reasonably
available evidence in mitigation unless there are strong
strategic reasons to forgo some portion of such evidence.
Counsel should make every effort to find a way to
successfully present all of the mitigating evidence rather
than to abandon a piece or pieces of mitigating evidence due
to potential negatives arising from the evidence. Counsel
should not make agreements with the prosecution whereby
the defense agrees to put on little or no mitigation evidence.

7. Counsel should present mitigating evidence in an
organized and coherent fashion, especially when it is of a
complex nature involving expert testimony. Counsel should
seek to present a narrative of the client’s life story that serves
to humanize the client and offers a cohesive theory for life
rather than presenting each mitigating circumstance as
separate and distinct from each other. Counsel should seek to
illustrate the ways different pieces of mitigation evidence
interrelate to ensure a comprehensive picture of the client’s
life and the mitigation case is produced. Counsel should
consider the need to utilize an expert witness to synthesize
or explain various and/or divergent elements of a mitigation



presentation. However, counsel should be conscious of the
desirability of presenting such evidence through Ilay
witnesses, rather than relying too heavily upon expert
testimony. Counsel should present all mitigating evidence in
such a way that it maintains the defense theory of the case,
and should avoid presenting or opening the door to evidence
that undermines the defense theory.

8. In developing and advancing the defense theory of
the case in the penalty phase, counsel should seek to
integrate the defense theories at guilt and penalty phase into
a complimentary whole or, where this is not possible, seek to
minimize any discordance between the defense theories in
guilt and penalty phase.

9. In deciding the defense theory in the penalty phase
and which witnesses, evidence and arguments to prepare,
counsel must exercise a high degree of skill and care as an
advocate to determine the most persuasive course to adopt in
the circumstances of each particular case. Counsel should
consider evidence and arguments that would: be explanatory
of the offense(s) for which the client is being sentenced;
reduce the client’s moral culpability for the offense;
demonstrate the client’s capacity for rehabilitation or
adaptation to prison; demonstrate the client’s remorse; rebut
or explain evidence presented by the prosecutor; present
positive aspects of the client and the client’s life; humanize
the client; engender sympathy or empathy in the jury,; or
would otherwise support a sentence less than death. Counsel
should always consider and seek to address the likely
concern the jury has regarding the possibility that the client
will represent a future danger if sentenced to life
imprisonment, rather than death.

10. The witnesses and evidence that counsel should
prepare and consider for presentation in the penalty phase
include:

a. witnesses familiar with and evidence relating to
the client’s life and development, from conception to the
time of sentencing, that would be explanatory of the
offense(s) for which the client is being sentenced, would
rebut or explain evidence presented by the prosecutor, would
present positive aspects of the client’s life, or would
otherwise support a sentence less than death;

b. expert and lay witnesses along with supporting
documentation (e.g. school records, military records) to
provide medical, psychological, sociological, cultural or
other insights into the client’s mental and/or emotional state
and life history that may explain or lessen the client’s
culpability for the underlying offense(s); to give a favorable
opinion as to the client’s capacity for rehabilitation, or
adaptation to prison; to explain possible treatment programs;
or otherwise support a sentence less than death; and/or to
rebut or explain evidence presented by the prosecutor.
Supporting documentation should be read, organized,
evaluated and condensed to a form that is most conducive to
explaining to the jury how and why this mitigation is
relevant.;

c. Witnesses who can testify about the effect of a
sentence of life imprisonment and/or the conditions under
which a sentence of life imprisonment would be served;

d. witnesses who can testify about the adverse
impact of the client’s execution on the client’s family and
loved ones;
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e. demonstrative evidence, such as photos, videos,
physical objects and documents that humanize the client,
portray him positively or add emphasis to an aspect of the
testimony of a witness or witnesses.

f.  witnesses drawn from the victim’s family or
intimates who are able to offer evidence that may support an
argument for a sentence other than death.

11. Among topics counsel should consider presenting
through evidence and argument are:

a. positive character evidence and evidence of
specific positive acts, including evidence of positive
relationships with others, contributions to individuals and
the community, growth and progress over his life and since
arrest, adaptation to incarceration, prospects for
rehabilitation during a life sentence and reputation evidence;

b. family and social history (including physical,
sexual, or emotional abuse; family history of mental illness,
cognitive impairments, substance abuse, or domestic
violence; poverty, familial instability, neighborhood
environment, and peer influence); other traumatic events
such as exposure to criminal violence, the loss of a loved
one, or a natural disaster; experiences of racism or other
social or ethnic bias; cultural or religious influences; failures
of government or social intervention (e.g., failure to
intervene or provide necessary services, placement in poor
quality foster care or juvenile detention facilities);

c. medical and mental health history (including
hospitalizations, mental and physical illness or injury,
trauma, intellectual impairment, alcohol and drug use, pre-
natal and birth trauma, malnutrition, developmental delays,
and neurological damage). Evidence relating to medical and
mental health matters should normally include the symptoms
and effect of any illness rather than just solely presenting a
formal diagnosis;

d. educational history (including achievement,
performance, behavior, and activities), special educational
needs (including mental retardation, cognitive limitations
and learning disabilities) and opportunity or lack thereof,
and activities;

e. military service, (including length and type of
service, conduct, special training, combat exposure, health
and mental health services);

f. employment and training history (including skills
and performance, and barriers to employability);

g. record of prior offenses (adult and juvenile),
especially where there is no record, a short record, or a
record of non-violent offenses;

h. prior juvenile and adult correctional experience
(including conduct while under supervision, in institutions of
education or training, and regarding clinical services); and

i. a prior relationship between the client and the
victim(s) which might help to explain the offense.

12. In determining what presentation to make
concerning penalty, counsel should consider whether any
portion of the defense case could be damaging in and of
itself or will open the door to the prosecution’s presentation
of otherwise inadmissible aggravating evidence. Counsel
should pursue all appropriate means (e.g., motions in limine)
to ensure that the defense case concerning penalty is
constricted as little as possible by this consideration, and
should make a full record in order to support any subsequent
challenges.
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13. Trial counsel should determine at the earliest
possible time what aggravating circumstances the
prosecution will rely upon in the penalty phase, any
adjudicated or nonadjudicated wrongful acts the prosecution
intends to prove and the nature and scope of any victim
impact evidence the prosecution may present. Counsel at all
stages of the case should object to any non-compliance with
the rules of discovery and applicable case law in this respect
and challenge the adequacy of those rules.

14. Counsel at all stages of the case should carefully
consider whether all or part of the evidence the state may
seek to call in the penalty phase may appropriately be
challenged as improper, unduly prejudicial, misleading or
not legally admissible. Counsel should challenge the
admissibility of evidence brought in support of an
aggravating circumstance that cannot legally be established
in the circumstances of the case. Counsel should investigate
and present evidence that specifically undermines or
mitigates the aggravating circumstances and any other
adverse evidence to be presented by the prosecution.

15. If the prosecution is granted leave at any stage of
the case to have the client interviewed by witnesses
associated with the government, defense counsel should:

a. carefully consider:

i.  what legal challenges may appropriately be
made to the interview or the conditions surrounding it, and

ii. the legal and strategic issues implicated by the
client’s co-operation or non-cooperation;

b. ensure that the client understands the significance
of any statements made during such an interview, including
the possible impact on the sentence and later potential
proceedings (such as appeal, subsequent retrial or
resentencing); and

c. attend the interview, unless prevented by court
order.

16. Counsel at every stage of the case should take
advantage of all appropriate opportunities to argue why
death is not a suitable punishment for their particular client.

17. Counsel should make an opening statement.

18. In closing argument, counsel should be specific to
the client and should, after outlining the compelling
mitigating evidence, explain to the jury the significance of
the mitigation presented. Counsel’s closing argument should
be more than a general attack on capital punishment and
should not minimize the jury’s verdict. Counsel should never
ask, instruct, or give permission to the jury to return a death
sentence, but rather should appeal to the jury for, and
provide reasons for, a life sentence. Counsel’s closing
argument should not be contradictory. Counsel should not
demean, disparage, be hostile towards, or make
inappropriate comparisons regarding the client.

19. Trial counsel should request jury instructions and
verdict forms that ensure that jurors will be able to consider
and give effect to all relevant mitigating evidence. Trial
counsel should object to instructions or verdict forms that
are constitutionally flawed, or are inaccurate, or confusing
and should offer alternative instructions.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:75 (January 2015).
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§1917. Performance Standard 8: Post-Verdict Motions
and Formal Sentencing
A. Motion for a New Trial and Other Post-Verdict
Motions

1. Counsel should be familiar with the procedures and
availability of motions for new trial, for arrest of judgment
and for a post-verdict judgment of acquittal, including the
time period for filing such motions, the formal requirements
of each motion, the evidentiary rules applicable to each
motion and the grounds that can be raised.

2. A motion for new trial should be filed in each case
where a death verdict is returned by the jury. A motion in
arrest of judgment or for a post-verdict judgment of acquittal
should be filed in each case in which there exists a colorable
basis for the relief sought to be granted.

3. In preparing the motion for new trial, counsel
should conduct an intensive and thorough investigation
designed to identify and develop: evidence of prejudice
arising from any adverse rulings of the trial court; evidence
not discovered during the trial that would likely have
changed the verdict at either guilt or penalty phase; evidence
of prejudicial error or defect not discovered before the
verdict or judgment; and, evidence that would otherwise
support an argument that the ends of justice would be served
by the granting of a new trial.

4. Counsel should utilize all of the investigative tools
described in these standards in conducting the investigation,
including the use of fact investigators, mitigation specialists,
experts, record requests, discovery requests, compulsory
process and motions practice.

5. Recognizing that the post-verdict litigation
represents a critical stage of proceedings that requires
extensive investigation and development of potentially
dispositive claims:

a. counsel should seek a postponement of formal
sentencing for a sufficient period to allow adequate
investigation and development of the motion for new trial or
other post-verdict motions; and

b. counsel should seek additional resources
sufficient to allow adequate investigation and development
of the motion for new trial or other post-verdict motions.

6. In preparing and presenting claims in post-verdict
motions, counsel should have particular regard to the need to
fully plead the claims and their factual basis in a manner that
will preserve the claims for subsequent review. Counsel
should request an evidentiary hearing on the motion for new
trial in order to present new evidence and preserve claims
for appeal.

7. Counsel should prepare post-verdict motions urging
that the death penalty is not a legally permissible penalty in
the circumstances of the case, including that the death
penalty would be constitutionally excessive, where such an
arguments are available under existing law, or under a good
faith argument for the extension, modification, or reversal of
existing law.

8. Counsel should review the court record and ensure
that it is complete and that matters relevant to any future
review of the case are contained in the record including, for
instance, race and gender of jurors in the venire, juror
questionnaires, jury questions during deliberations, and all
defense proffers appropriate to preserve any defense
objections for review.



9. Following formal sentencing, counsel shall
continue to conduct an intensive investigation designed to
identify and develop evidence not discovered during the trial
that would likely have changed the verdict at either guilt or
penalty phase in order that any available motion for new trial
may be filed within one year of the verdict or judgment of
the trial court.

B. Preparation for Formal Sentencing, the Sentence
Investigation Report and the Uniform Capital Sentencing
Report

1. In preparing for sentencing, counsel should:

a. inform the client of the sentencing procedure, its
consequences and the next steps in the client’s case,
including any expected change in the client’s representation;

b. maintain regular contact with the client prior to
the sentencing hearing, and inform the client of the steps
being taken in preparation for sentencing;

c. inform the client of his or her right to speak at the
sentencing proceeding and assist the client in preparing the
statement, if any, to be made to the court, considering the
possible consequences that any statement may have upon the
sentence to be imposed, any appeal or review, subsequent
retrial or trial on other offenses;

d. become familiar with the procedures governing
preparation, submission, and verification of the sentence
investigation report and uniform capital sentencing report. In
addition, counsel should:

i. consider providing to the report preparer
information favorable to the client;

ii. consider whether the client should speak with
the person preparing the report; if the decision is made that
the client not speak to the report preparer, the client should
be advised to exercise his rights to silence and the presence
of counsel and the report preparer should be advised that the
client is asserting his right not to participate in an interview.
If the determination is made for the client to speak to the
report preparer, counsel should discuss the interview in
advance with the client and attend the interview;

iii. obtain a copy of the sentence investigation
report and uniform capital sentencing report, once
completed. Review the completed reports and discuss their
contents with the client;

iv. file a written opposition to the factual contents
of the reports where appropriate and seek a contradictory
hearing.

C. Obligations of Counsel at Sentencing Hearing and
Following Sentencing

1. Understanding that the formal imposition of a death
sentence following a jury’s death verdict is neither
automatic, nor inevitable, counsel should actively advocate
for a disposition other than the imposition of a death
sentence. Such advocacy should include presenting to the
court evidence and argument in favor of any categorical bar
to the imposition of the death penalty and in support of an
argument that the death penalty, in the circumstances of the
particular case, is unconstitutionally excessive. Counsel’s
presentation should not be limited to existing law but should
include all good faith arguments for an extension,
modification or reversal of existing law.

2. Following the imposition of a death sentence,
counsel should prepare and file a motionfor reconsideration
of sentence.
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3. Upon denial of a motion for reconsideration,
counsel should timely file a motion for appeal, including a
comprehensive request for transcription of the proceedings
and designation of the record as follows:

a. the minutes of all of the proceedings connected
with the case;

b. the indictment and any and all proceedings
concerning the appointment and/or selection of the grand
jury;

c. the transcript of arraignment;

d. the transcript of all pre-trial proceedings
regardless of whether defense counsel and the defendant
were present;

e. the transcript of any proceeding in which
allotment of the case occurred;

f. the transcript of any joint proceedings held with
another defendant(s);

g. the transcript of the entirety of voir dire,
including the transcript of any communication made by the
judge or the court staff whether within or outside the
presence of defense counsel;

h. the transcript of all bench conferences, in
chambers hearings or charge conferences;

i.  the transcript of all argument and instruction;

j- the transcript of all testimony, including
testimony at the penalty phase of the trial;

k. any and all exhibits introduced in connection
with the case;

I. the jury questionnaires, verdict forms, polling
slips, and verdicts imposed in the case.

4. In the period following the imposition of a sentence
of death and the lodging of the appellate record, counsel
should continue to actively represent the client’s interests,
including investigation and development of arguments
relevant to a post-sentencing motion for new trial or
defendant’s sentence review memorandum. Counsel should
take action to preserve the client’s interests in his appeal,
state post-conviction, federal habeas corpus and clemency
proceedings pending the assignment of appellate counsel.

5. Where appropriate, counsel should timely file a
post-sentencing motion for new trial.

6. Counsel shall continue to represent the client until
successor counsel assumes responsibility for the
representation. When counsel’s representation terminates,
counsel shall cooperate with the client and any succeeding
counsel in the transmission of the record, transcripts, file,
and other information pertinent to appellate and post-
conviction proceedings. Counsel should notify the client
when the case assignment is concluded.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:86 (January 2015).
§1919. Performance Standard 9: Direct Appeal

A. Duties of Appellate Counsel

1. Appellate counsel should comply with the capital
guidelines, and these performance standards, except where
clearly inapplicable to the representation of the client during
the period of direct appeal, including the obligations to:

a. maintain close contact with the client regarding
litigation developments;
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b. continually monitor the client’s mental, physical
and emotional condition for effects on the client’s legal
position;

c. keep under continuing review the desirability of
modifying prior counsel’s theory of the case in light of
subsequent developments;

d. take all steps that may be appropriate in the
exercise of professional judgment in accordance with these
Standards to achieve an agreed-upon disposition; and

e. continue an aggressive investigation of all
aspects of the case.

2. Appellate counsel should be familiar with all state
and federal appellate and post-conviction options available
to the client, and should consider how any tactical decision
might affect later options.

3. Appellate counsel should monitor and remain
informed of legal developments that may be relevant to the
persuasive presentation of claims on direct appeal and in any
application for certiorari to the United States Supreme Court
as well as the preservation of claims for subsequent review
in federal habeas corpus proceedings and international legal
fora.

a. Counsel should monitor relevant legal
developments in and be aware of current legal claims
pending in relevant cases in front of the Louisiana Supreme
Court, the Fifth Circuit Court of Appeals and the United
States Supreme Court.

b. Counsel should monitor relevant legal
developments in Louisiana’s Courts of Appeal including
splits between the circuit courts of appeal.

c. Counsel should monitor relevant legal
developments in the superior courts of other states,
particularly in the interpretation and application of federal
constitutional law.

d. Counsel should monitor relevant legal
developments in the federal courts of appeal, including splits
between circuit courts of appeal.

e. Counsel should monitor relevant developments in
international law.

4. When identifying potential conflicts, appellate
counsel should have particular regard to areas of potential
conflict that may arise at this stage of proceedings,
including:

a. when the defendant was represented at the trial
level by appellate counsel or by an attorney in the same law
office as the appellate counsel, and it is asserted by the client
that trial counsel provided ineffective representation, or it
appears to appellate counsel that trial counsel provided
ineffective representation;

b. when it is necessary for the appellate attorney to
interview or examine in a post-conviction evidentiary
hearing another client of the attorney’s office in an effort to
substantiate information provided by the first client; and

c. when, in the pursuit of an appeal or post-
conviction hearing, it is necessary to assert for the first time
that another client of the office committed perjury at trial.

5. Counsel should explain to the client counsel’s role,
how counsel was appointed to the case, and the meaning and
goals of the appeal, and counsel should encourage the client
to participate in the appellate process.

6. Counsel shall consult with the client on the matters
to be raised on appeal and give genuine consideration to any
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issue the client wishes to raise on appeal. What claims to
raise on appeal, and how to raise them, are generally matters
entrusted to the discretion of counsel. When counsel decides
not to argue all of the issues that his or her client desires to
be argued, counsel should inform the client of that decision,
of the reasons for the decision, and of his or her right to file
a pro se brief.

7. Appellate counsel should obtain and review a
complete record of all proceedings relevant to the case
including the appellate record, the district court file, any file
in the court of appeal or supreme court, and the files in any
other related or prior proceedings in the cause.

8. Appellate counsel should obtain and review all
prior counsels’ file(s). Appellate counsel should retain and
preserve prior counsel’s files as far as possible in the
condition in which they were received until transmitted to
successor counsel.

9. Appellate counsel should ensure that the record on
appeal is complete. If any item is necessary to appellate
review but is not included in the record, it is appellate
counsel’s responsibility to file a motion to supplement the
record and to seek to have the briefing schedule stayed
pending completion of the record.

10. Appellate counsel should interview the client and
previous defense team members about the case, including
any relevant matters that do not appear in the record.
Appellate counsel should consider whether any potential oft-
record matters may have an impact on how the appeal is
pursued, and what kind of an investigation of the matter is
warranted.

11. Appellate counsel should seek to investigate and
litigate all issues, whether or not previously presented, that
are arguably meritorious under the standards applicable to
high quality capital defense representation, including
challenges to any overly restrictive procedural rules and any
good faith argument for the extension, modification or
reversal of existing law. If an error warranting relief has not
yet been presented, Counsel should present it and request
error patent review.

12. Counsel should make every professionally
appropriate effort to present issues in a manner that will
preserve them for subsequent review. Claims raised should
include federal constitutional claims which, in the event that
relief is denied in the state appellate courts, could form the
basis for a successful petition for writ of certiorari to the
Supreme Court or for a writ of habeas corpus in the federal
district court. Counsel should present all claims in a manner
that will meet the exhaustion requirements applicable in
federal habeas corpus proceedings. Where pending claims in
another case may be resolved in a manner that would benefit
the client, counsel should ensure that the relevant issues are
preserved and presented for review in the client’s case and,
where appropriate, counsel should seek to keep the client’s
direct appeal open pending the determination of the other
case.

13. Petitions and briefs shall conform to all rules of
court and shall have a professional appearance, shall
advance argument and cite legal authority in support of each
contention and shall conform to Blue Book rules of citation.
Regardless of the existence of local authority, federal
authority should also be relied upon to present and preserve
for later review any federal constitutional claims,



particularly any applicable decision of the United States
Supreme Court.

14. Counsel should be scrupulously accurate in
referring to the record and the authorities upon which
counsel relies in the briefing and oral argument. All
arguments on assignments of error should include references
by page number, or by any more precise method of location,
to the place(s) in the transcript which contains the alleged
error.

15. Counsel should not intentionally refer to or argue
on the basis of facts outside the record on appeal, unless
such facts are matters of common public knowledge based
on ordinary human experience or matters of which the court
may take judicial notice. If appropriate, counsel should
move for the remand of the matter and conduct such
evidentiary hearings as may be required to create or
supplement a record for review of any claim of error or
argument for excessiveness that is not adequately supported
by the record.

16. Where counsel is considering seeking a remand for
further hearing, counsel should undertake a full factual
investigation of the issue for which the remand would be
sought so that the decision as to whether to seek remand may
be made in light of the evidence that might be adduced at
such a hearing. Where counsel does seek remand for further
hearing, counsel should ensure that adequate investigation
and preparation has been undertaken to allow counsel to
promptly litigate the matter if the case is remanded for
further hearing.

17. The identification and selection of issues is the
responsibility of lead counsel. Lead counsel shall adopt
procedures for providing an “issues meeting” between the
attorneys handling the case and other relevantly qualified
attorneys, including at least one qualified as lead appellate
counsel, at which the issues raised in the case and the
defense theory on appeal can be discussed. the issues
meeting will ordinarily be conducted in the course of a case
review meeting under these standards but where this is not
possible, the issues meeting should be conducted
independently of the case review.

18. Counsel should complete a full review of the
records of relevant proceedings and trial counsels’ files prior
to completing a draft of the brief. Lead counsel shall adopt a
procedure for screening the brief, which should include a
careful review of the brief by an attorney not involved in
drafting the pleading. The reviewing attorney should be
qualified as lead appellate counsel.

19. The review of the records and files should be
completed a sufficient time before the filing deadline to
allow for the issues meeting, the drafting of the brief, the
review of the brief and the finalization of the brief. If
appellate counsel is unable to prepare the brief within the
existing briefing schedule in a manner consistent with these
standards and with high quality appellate representation, it is
counsel’s responsibility to file a motion to extend the
briefing schedule.

20. Counsel shall be diligent in expediting the timely
submission of the appeal and shall take all steps necessary to
reduce delays and time necessary for the processing of
appeals which adversely affect the client.

21. Where counsel is unable to provide high quality
representation in appellate proceedings in a particular case,
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counsel must bring this deficiency to the attention of the
capital case supervisor and the capital case coordinator. If
the deficiency cannot be remedied then counsel must bring
the matter to the attention of the court and seek the relief
appropriate to protect the interests of the client. Counsel may
be unable to provide high quality representation due to a
range of factors: lack of resources, insufficient time,
excessive workload, poor health or other personal
considerations, inadequate skill or experience etc.

22. Following the filing of appellee’s brief and before
filing a reply brief, a second case review meeting shall be
conducted to discuss the defense theory on appeal in light of
the issues raised in the original brief, appellee’s brief and the
issues to be addressed in reply and at oral argument.

23. Counsel should, no less than two weeks prior to
oral argument, where possible, file a reply brief rebutting
legal and factual arguments made by the state. The reply
brief should not simply repeat the contents of the original
brief but should respond directly to the contentions of the
state and any issues arising from the state’s brief. Where
appropriate, counsel should file a supplemental brief on the
merits, seeking leave to do so if the case has already been
submitted.

24. Counsel should prepare and timely file a sentence
review memorandum in each case. The sentence review
memorandum shall address itself to the state’s sentence
review memorandum and to the question of whether the
sentence is excessive, having regard to: the influence of
passion, prejudice, or other arbitrary factors;, whether the
evidence supports the jury’s finding of a statutory
aggravating circumstance; and whether the sentence is
disproportionate to the penalty imposed in similar cases,
considering both the crime and the defendant. The sentence
review memorandum need not be limited to the matters
contained in the record and shall furnish additional
information relevant to the court’s considerations under La.
C.Cr.P. art. 905.9 and Supreme Court Rule XXVIII based
upon the results of investigation undertaken pursuant to
performance standard 9(25).

25. Counsel should undertake a detailed and intensive
investigation of the matters relevant to the sentence review
memorandum. Counsel shall not rely upon the contents of
the state’s sentence review memorandum without confirming
the accuracy of that memorandum. The investigation should
be commenced as soon as practicable after counsel is
assigned to the case. Where additional favorable information
is developed, counsel should seek a remand of the matter for
the development of facts relating to whether the sentence is
excessive.

26. Counsel should promptly review the uniform
capital sentence report for accuracy and completeness.
Where a response to the uniform capital sentence report has
not previously been filed in the case, or where the response
was incomplete or inaccurate, counsel should prepare and
file an opposition to the report in accordance with these
standards.

27. Counsel shall promptly inform the client of the
date, time and place scheduled for oral argument of the
appeal as soon as counsel receives notice thereof from the
appellate court. Counsel shall not waive oral argument.

28. To prepare for oral argument, counsel should
review the record and the briefs of the parties, and should
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update legal research. If binding dispositive or contrary
authority has been published since the filing of the brief,
counsel shall disclose the information to the court. Counsel
should be prepared to answer questions propounded by the
court. In particular, counsel should be prepared to address
whether and where the questions presented were preserved
in the record, the applicable standards of review and the
prejudice associated with the errors alleged.

29. Lead counsel shall adopt procedures, including at
least two moot court arguments, to assist counsel in
preparing to present argument. The moot court shall include
at least one attorney qualified as lead appellate counsel who
was not involved in drafting the brief. The moot will
ordinarily be conducted in the course of a case review
meeting under these standards but where this is not possible,
the moot should be conducted independently of the case
review.

30. Counsel presenting oral argument should be the
person best qualified to present oral argument taking into
account experience, the complexity of the case and time to
prepare. That person will ordinarily be lead counsel.
However, after consultation with the case supervisor and
defense team, lead counsel may designate other counsel to
present argument, including outside counsel.

31. Where pertinent and significant authorities come to
counsel’s attention following oral argument, counsel should
bring the authorities to the attention to the court by letter or,
where appropriate, should seek leave to file a supplemental
brief.

32. Counsel shall promptly inform the client of any
decision of the appellate court in the client's case and shall
promptly transmit to the client a copy of the decision.
Counsel should accurately inform the client of the courses of
action which may be pursued as a result of the decision. If
the case has been returned to a lower court on remand,
counsel should continue in his or her representation (unless
and until other counsel has been assigned and formally
enrolled) providing any necessary briefing to the court to
continue to advocate for the client.

33. Counsel shall promptly inform the capital case
coordinator of the disposition in any capital appeal case.

34. Counsel shall timely prepare and file a motion for
rehearing, raising all arguments for which a meritorious
motion for rehearing can be advanced. Counsel should have
particular regard to any changes or developments in the law
since the case had been submitted and any errors of fact or
law appearing in the decision that may be corrected by
reference to the record.

35. The duties of the counsel representing the client on
direct appeal ordinarily include filing a petition for certiorari
in the Supreme Court of the United States. If appellate
counsel does not intend to file such a petition, he or she
should immediately notify the capital coordinator and the
state public defender. In developing, drafting and filing a
petition for certiorari, appellate counsel should consult with
counsel with particular expertise and experience in litigating
applications for certiorari before the United States Supreme
Court.

36. In preparing and filing a petition for certiorari,
counsel should consider the benefit to the client of the
support of amici and seek appropriate support where it is in
the client’s interests.
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37. Appellate counsel should be familiar with the
procedure for setting execution dates and providing notice of
them. Counsel should also be thoroughly familiar with all
available procedures for seeking a stay of execution. If an
execution date is set, counsel should immediately take all
appropriate steps to secure a stay of execution and pursue
those efforts through all available fora.

38. In the event that the client’s appeal to the Louisiana
Supreme Court and application for certiorari to the United
States Supreme Court are unsuccessful, appellate counsel
shall advise the client of: his or her right to seek state post-
conviction relief and federal habeas corpus relief; the one-
year statute of limitations for the filing of a petition for a
writ of habeas corpus in federal district court; the procedure
and effect of filing of a petition for post-conviction relief in
the state trial court to raise new claims and to exhaust any
federal constitutional issues for federal habeas review; and,
the procedure for assignment of counsel to represent the
client in post-conviction proceedings.

39. Appellate counsel shall, with the client’s consent,
continue to represent the client for the limited purpose of
preserving the client’s interests in his state post-conviction,
federal habeas corpus and clemency proceedings pending the
assignment of post-conviction counsel. Counsel shall
carefully explain the limited scope of this representation to
the client and provide advice of this limited scope in writing
when obtaining the client’s consent.

40. Counsel should be aware of the statute of
limitations for filing a petition for writ of habeas corpus in
federal court, and should file pleadings in state court so as to
allow adequate time for preparation and filing of such a
petition if state post-conviction relief is denied.

41. When counsel’s representation terminates, counsel
shall cooperate with the client and any succeeding counsel in
the transmission of the record, transcripts, file, capital case
direct appeal review form, and other information pertinent to
post-conviction proceedings. Counsel should notify the
client when the case assignment is concluded.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:87 (January 2015).
§1921. Performance Standard 10: State Post-Conviction

and Clemency

A. Duties of Post-Conviction Counsel

1. Post-conviction counsel should comply with the
capital guidelines, and these performance standards, except
where clearly inapplicable to the representation of the client
in the post-conviction period of the case, including the
obligations to:

a. maintain close contact with the client regarding
litigation developments;

b. continually monitor the client’s mental, physical
and emotional condition for effects on the client’s legal
position;

c. keep under continuing review the desirability of
modifying prior counsel’s theory of the case in light of
subsequent developments;

d. take all steps that may be appropriate in the
exercise of professional judgment in accordance with these
standards to achieve an agreed-upon disposition; and

e. continue an aggressive investigation of all
aspects of the case.



2. Post-conviction counsel should be familiar with all
state and federal appellate and post-conviction options
available to the client, and should consider how any tactical
decision might affect later options.

3. Post-conviction counsel should monitor and remain
informed of legal developments that may be relevant to the
persuasive representation of claims in state post-conviction
proceedings, in federal habeas corpus proceedings and in
any application for certiorari to the United States Supreme
Court as well as the preservation of claims for subsequent
review in state and federal proceedings and international
legal fora.

a. Counsel should monitor relevant legal
developments in and be aware of current legal claims
pending in relevant cases in front of the Louisiana Supreme
Court, the Fifth Circuit Court of Appeals and the United
States Supreme Court.

b. Counsel should monitor relevant legal
developments in Louisiana’s Courts of Appeal including
splits between the circuit courts of appeal.

c. Counsel should monitor relevant legal
developments in the superior courts of other states,
particularly in the interpretation and application of federal
constitutional law.

d. Counsel should monitor relevant legal
developments in the federal courts of appeal, including splits
between circuit courts of appeal.

e. Counsel should monitor relevant developments in
international law.

4. Counsel should explain to the client counsel’s role,
how counsel was appointed to the case, and the meaning and
goals of post-conviction and federal habeas corpus
proceedings, and counsel should encourage the client to
participate in the collateral review process.

5. Counsel shall consult with the client on the matters
to be raised in any post-conviction petition or federal
application for habeas corpus and give genuine consideration
to any issue the client wishes to raise. What claims to raise,
and how to raise them, are generally matters entrusted to the
discretion of counsel. When counsel decides not to argue all
of the issues that his or her client desires to be argued,
counsel should inform the client of that decision, of the
reasons for the decision, and of his or her right to file a pro
se brief.

6. Post-conviction counsel should obtain and review a
complete record of all proceedings relevant to the case
including the appellate record, the district court file, any file
in the court of appeal or Supreme Court, and the files in any
other related or prior proceedings in the cause.

7. Post-conviction counsel should obtain and review
all prior counsels’ file(s). Post-conviction counsel should
retain and preserve prior counsel’s files as far as possible in
the condition in which they were received until transmitted
to successor counsel.

8. Post-conviction counsel should ensure that the
record of proceedings available for review is complete. If
any item is necessary to post-conviction review but is not
included in the record of proceedings, it is post-conviction
counsel’s responsibility to ensure that the record available
for review is supplemented.

91

9. Post-conviction counsel should interview the client
and previous defense team members about the case,
including any relevant matters that do not appear in the
record. Post-conviction counsel should consider whether any
potential off-record matters should have an impact on how
post-conviction review is pursued, and what kind of an
investigation of the matter is warranted.

10. Post-conviction counsel should seek to investigate
and litigate all issues, whether or not previously presented,
that are arguably meritorious under the standards applicable
to high quality capital defense representation, including
challenges to any overly restrictive procedural rules and any
good faith argument for the extension, modification or
reversal of existing law. Counsel should undertake a high
quality, independent, exhaustive investigation and should not
assume that investigation of issues by prior counsel has been
complete or adequate.

11. The investigation and litigation of claims should
encompass all arguably available claims for relief, including
those based upon the grounds that:

a. the defendant is in custody or the sentence was
imposed in violation of the Constitution or laws or treaties of
the United States;

b. the execution of the defendant would violate the
Constitution, laws or treaties of the United States or the
Constitution or laws of the state of Louisiana;

c. the conviction was obtained in violation of the
constitution of the state of Louisiana;

d. the sentence was obtained in violation of the
constitution of the state of Louisiana or is otherwise an
illegal sentence;

e. the court exceeded its jurisdiction;

f. the conviction or sentence
defendant to double jeopardy;

g. the limitations on the institution of prosecution
had expired;

h. the statute creating the offense for which the
defendant was convicted and sentenced is unconstitutional;

i.  the conviction or sentence constitute the ex post
facto application of law in violation of the constitution of the
United States or the state of Louisiana;

j- the results of DNA testing performed pursuant to
an application granted under La. C. Cr. P. art. 926.1 proves
that the petitioner is factually innocent of the crime for
which he was convicted; or

k. the defendant is otherwise shown to be factually
innocent of the crime for which he was convicted or not
eligible for the death penalty.

12. In conducting the investigation, counsel should
have particular regard to the possibility that claims for relief
may arise from matters not previously fully investigated or
litigated, including:

a. the possibility that the state failed to turn over
evidence favorable to the defendant and material to his guilt
or punishment;

b. the possibility that the state knowingly used false
testimony to secure the conviction or sentence;

c. the possibility that the client received ineffective
assistance of counsel as to either guilt or penalty in the
course of his representation in the trial court or on appeal;

subjected the
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d. the possibility that the jury’s verdict is tainted by
issues such as jury misconduct, improper separation of the
jury, and false answers on voir dire examination; and,

e. the possibility that the client is innocent of the
offense charged or not eligible for the death penalty.

13. In investigating the possibility that the client
received ineffective assistance of counsel, post-conviction
counsel must review both the record in the case and also
conduct a thorough investigation of the facts and
circumstances beyond the record in order to determine
whether a claim exists that counsel’s performance was
deficient. As these Standards are intended to reflect accepted
minimum standards for performance in capital cases, in
determining the scope of the investigation to be conducted,
post-conviction counsel shall have regard to these Standards
as they describe the responsibilities of trial and appellate
counsel. Post-conviction counsel shall conduct a sufficiently
thorough investigation to determine either that prior
counsel’s responsibilities were met or to determine the
extent of any prejudice arising from the failure to meet those
responsibilities.

14. In investigating and developing claims of
ineffective assistance of counsel or the suppression of
favorable evidence, counsel shall be conscious that evidence
will be assessed for its cumulative impact and so should not
limit the investigation to those matters that might, in and of
themselves, justify relief. Instead, the investigation should
extend to those matters which, in combination with others,
may justify relief.

15. In investigating, preparing and submitting a
petition, counsel should seek such pre-filing discovery,
compulsory process, requests for admissions, depositions
and other orders as are available and appropriate to a high
quality, independent, exhaustive investigation. Counsel
should investigate the possibility of and, where appropriate,
file an application for DNA testing pursuant to La. C.Cr.P.
art. 926.1.

16. Counsel should make every professionally
appropriate effort to present issues in a manner that will
preserve them for subsequent review. Claims raised should
include federal constitutional claims which, in the event that
relief is denied, could form the basis for a successful petition
for writ of certiorari to the Supreme Court or for a writ of
habeas corpus in the federal district court. Where pending
claims in another case may be resolved in a manner that
would benefit the client, counsel should ensure that the
relevant issues are preserved and presented for review in the
client’s case and, where appropriate, counsel should seek to
keep the client’s post-conviction proceedings open pending
the determination of the other case.

17. Petitions and supporting memoranda shall conform
to all rules of court, including Supreme Court Rule XXVII
and shall have a professional appearance, conform to
acceptable rules of grammar, be free from typographical
errors and misspellings, shall advance argument and cite
legal authority in support of each contention. Counsel shall
utilize out-of-state and federal authority in support of
positions when no local authority exists or local authority is
contrary to the weight of recent decisions from other
jurisdictions. Regardless of the existence of local authority,
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federal authority should also be relied upon to present and
preserve for later review any federal constitutional claims,
particularly any applicable decision of the United States
Supreme Court.

18. Counsel should be scrupulously accurate in
referring to the record and the authorities upon which
counsel relies.

19. The post-conviction petition should clearly allege a
factual basis for each claim which, if established, would
entitle the petitioner to relief and clearly allege all facts
supporting the claims in the petition. Counsel shall include
with the petition all documents and exhibits that would
establish or support the factual basis of the petitioner’s
claims, including but not limited to court records, transcripts,
depositions, admissions of fact, affidavits, statements,
reports and other records. In determining the scope of the
material to be presented in state court, counsel shall have
regard to the likelihood that federal review will be limited to
the material presented in state court and so should not refrain
from presenting any relevant material unless there are strong
strategic reasons to do so.

20. Where counsel raises a claim that has previously
been fully litigated in earlier appeal proceedings in the case,
counsel shall fully investigate, prepare and submit an
argument that the claim is nevertheless eligible for
consideration in the interests of justice.

21. Where counsel raises a claim that was not raised in
the proceedings leading to conviction or sentence, was not
pursued on appeal or was not included in a prior post-
conviction petition, counsel shall fully investigate, prepare
and submit a claim that the failure to previously raise the
claim is excusable.

22. The identification and selection of issues is the
responsibility of lead counsel. Lead counsel shall adopt
procedures for providing an “issues meeting” between the
attorneys handling the case and other relevantly qualified
attorneys, including at least one qualified as lead post-
conviction counsel, at which the issues raised in the case and
the defense theory in post-conviction can be discussed. The
issues meeting will ordinarily be conducted in the course of
a case review meeting under these standards but where this
is not possible, the issues meeting should be conducted
independently of the case review.

23. Counsel should complete a full review of the
records of relevant proceedings, trial counsels’ files and the
fruits of the post-conviction investigation prior to
completing a draft of the petition. Lead counsel shall adopt a
procedure for screening the petition, which should include a
careful review of the brief by an attorney not involved in
drafting the pleading. The reviewing attorney should be
qualified as lead post-conviction counsel.

24. The review of the records and files should be
completed a sufficient time before the filing deadline to
allow for the issues meeting, the drafting of the petition, the
review of the petition and the finalization of the petition. If
post-conviction counsel is unable to complete the post-
conviction investigation and prepare the petition within the
existing briefing schedule in a manner consistent with these
standards and with high quality post-conviction
representation, it is counsel’s responsibility to file a motion
to extend the filing deadline.



25. Counsel shall be diligent in expediting the timely
submission of the post-conviction petition and shall take all
steps necessary to reduce delays and time necessary for the
processing of petitions which adversely affect the client.

26. Where counsel is unable to provide high quality
representation in post-conviction proceedings in a particular
case, counsel must promptly bring this deficiency to the
attention of the capital case supervisor and the capital case
coordinator. If the deficiency cannot be remedied then
counsel must bring the matter to the attention of the court
and seek the relief appropriate to protect the interests of the
client. Counsel may be unable to provide high quality
representation due to a range of factors: lack of resources,
insufficient time, excessive workload, poor health or other
personal considerations, inadequate skill or experience etc.

27. Counsel should be aware of the statute of
limitations for filing a petition for writ of habeas corpus in
federal court, and should file pleadings in state court so as to
allow adequate time for preparation and filing of such a
petition if state post-conviction relief is denied.

28. Where the state files procedural objections or an
answer on the merits, counsel should file a response
rebutting legal and factual arguments made by the state. The
response brief should not simply repeat the contents of the
original petition but should respond directly to the
contentions of the state and any issues arising from the
state’s filing. Where appropriate, counsel should file a
supplemental petition or briefing, seeking leave to do so if
required.

29. Counsel should seek such discovery, compulsory
process, requests for admissions, depositions and other
orders as are available and appropriate to the full
development and presentation of all claims in the petition
and should document the denial of any such attempts to
secure facts in support of possible claims.

30. Counsel should request an evidentiary hearing for
all claims in which the state does not clearly admit the
factual allegations contained in the petition and seek to
prove by admissible evidence those factual allegations that
support or establish the client’s claims for relief.

31. Where counsel is considering seeking an
evidentiary hearing, counsel should undertake a full factual
investigation of the issue for which the hearing would be
sought so that the decision as to whether to seek a hearing
may be made in light of the evidence that might be adduced
at such a hearing. Where counsel does seek an evidentiary
hearing, counsel should ensure that adequate investigation
and preparation has been undertaken to allow counsel to
promptly litigate the matter if an evidentiary hearing is
granted.

32. Following any evidentiary hearing, counsel should
file supplemental briefing demonstrating the client’s
entitlement to relief based upon the petition filed and the
evidence adduced at the hearing.

33. Counsel should timely make application for
supervisory writs if the trial court dismisses the petition or
otherwise denies relief on an application for post-conviction
relief. Counsel should take great care to ensure that all writ
applications comply with the requirements of the relevant
rules of court and present all claims in a manner that will
meet the exhaustion requirements applicable in federal
habeas corpus proceedings. Counsel should ensure that an
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adequate record is created in the trial court to justify and
encourage the exercise of the supervisory jurisdiction of the
reviewing court. Counsel should respond to any state
application for supervisory writs or appeal except where
exceptional circumstances justify the choice not to respond.

34. A lack of adequate time, resources or expertise is
not an adequate reason for failing to make application for
supervisory writs or failing to respond to a state application.
Where counsel lacks adequate time, resources or expertise,
counsel should take all available steps to ensure that the
defense team has sufficient time, resources and expertise,
including advising the capital case supervisor of the situation
and seeking assignment of additional counsel. Counsel shall
ensure that the role of lack of time or resources upon the
decision to file a writ application is reflected in the record.

35. Counsel shall promptly inform the client of the
decision of the trial court and any reviewing court in the
client's case and shall promptly transmit to the client a copy
of the decision. Counsel should accurately inform the client
of the courses of action which may be pursued as a result of
the decision.

36. The duties of the counsel representing the client in
state post-conviction proceedings include filing a petition for
certiorari in the Supreme Court of the United States. If post-
conviction counsel does not intend to file such a petition, he
or she should immediately notify the capital coordinator and
the state public defender.

37. In preparing and filing a petition for certiorari,
counsel should consider the benefit to the client of the
support of amici and seek appropriate support where it is in
the client’s interests.

38. Post-conviction counsel should be familiar with the
procedure for setting execution dates and providing notice of
them. Counsel should also be thoroughly familiar with all
available procedures for seeking a stay of execution. If an
execution date is set, counsel should immediately take all
appropriate steps to secure a stay of execution and pursue
those efforts through all available fora.

39. In the event that the client’s state post-conviction
application is unsuccessful, post-conviction counsel shall
advise the client of: his right to seek federal habeas corpus
relief; the one-year statute of limitations for the filing of a
petition for a writ of habeas corpus in federal district court;
and, the procedure for assignment of counsel to represent the
client in federal habeas corpus proceedings. Having regard
to tolling, counsel shall advise the client of the actual period
of time that will be remaining for filing a federal petition
upon finalization of the state post-conviction proceedings.
Counsel shall provide such advice a sufficient period prior to
the finalization of state post-conviction proceedings to allow
the client to take adequate steps to protect his rights to
federal review.

40. Counsel shall promptly inform the capital case
coordinator of the disposition in any capital post-conviction
case.

41. Counsel shall take all necessary steps to preserve
the client’s right to federal review, including ensuring that
the client is not time barred from seeking relief. Post-
conviction counsel shall be responsible for protecting the
client’s interests in this regard, including ensuring that a
federal petition is filed while state post-conviction
proceedings remain pending where the time remaining for

Louisiana Register Vol. 41, No. 1 January 20, 2015



filing a federal petition following finalization of the state
post-conviction proceedings will be inadequate to allow a
timely filing at that time.

42. State post-conviction counsel may continue to
represent the client in his federal habeas corpus proceedings
only with the consent of the capital case coordinator and the
informed consent of the client. Adequate representation in
federal habeas corpus proceedings will include an
investigation of whether state post-conviction counsel
provided ineffective assistance in failing to adequately raise
a meritorious claim of ineffective assistance of trial or
appellate counsel. Just as trial counsel is poorly placed to
investigate or litigate his or her own ineffectiveness, state
post-conviction counsel may be similarly limited. In these
circumstances, the capital case coordinator should not
ordinarily consent to continuing representation by state post-
conviction counsel in the absence of: informed consent from
the client obtained through independent counsel; and, the
assignment to the defense team of at least one attorney
qualified and experienced in federal habeas corpus
proceedings in capital cases who was not involved in the
preparation and presentation of the state post-conviction
petition.

43. When counsel’s representation terminates, counsel
shall cooperate with the client and any succeeding counsel in
the transmission of the record, transcripts, file, and other
information pertinent to post-conviction proceedings.
Counsel should notify the client when the case assignment is
concluded.

44. Counsel should closely monitor the client’s
competence in post-conviction proceedings, having regard to
the requirement that the client be sufficiently competent to
be lawfully executed and should investigate and litigate this
issue where it is possible that the client does not meet the
necessary degree of competence.

B. Duties of Clemency Counsel

1. Clemency counsel should be familiar with the
procedures for and permissible substantive content of a
request for clemency.

2. Clemency counsel should conduct an investigation
of matters relevant to clemency consistent with these
standards and should not assume that the investigation
conducted by prior counsel was complete or adequate.

3. Clemency counsel should ensure that clemency is
sought in as timely and persuasive a manner as possible,
tailoring the presentation to the characteristics of the
particular client, case and jurisdiction.

4. Clemency counsel should ensure that the process
governing consideration of the client’s application is
substantively and procedurally just, and, if it is not, should
seek appropriate redress.

5. Clemency counsel should fully discharge the
ongoing obligations imposed by the guidelines, and
standards including the obligations to:

a. maintain close contact with the client regarding
litigation developments;

b. continually monitor the client’s mental, physical
and emotional condition for effects on the client’s legal
position;

c. keep under continuing review the desirability of
modifying prior counsel’s theory of the case in light of
subsequent developments; and
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d. continue an aggressive
aspects of the case.

AUTHORITY NOTE: Promulgated in accordance with R.S.
15:148.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Public Defender Board, LR 41:90 (January 2015).
§1923. Performance Standard 11: Supervision, Review

and Consultation

A. Supervision of the Defense Team

1. Primary responsibility for the supervision of the
defense team and the team’s compliance with these
standards and the guidelines rests with lead counsel. Lead
counsel shall establish a system for communication,
feedback and supervision of the defense team that shall
ensure that the team provides high quality representation and
that any deficiencies in compliance with the guidelines or
standards are promptly identified and remedied. Lead
counsel should ensure that all team members are aware of
their obligations under the guidelines and performance
standards.

2. Primary responsibility for the supervision of
experts rests with lead counsel, though this responsibility
may be delegated to other counsel who are more directly
responsible for working with a particular expert. Counsel
supervising an expert shall ensure that appropriate funding is
secured and maintained for the expert’s services, that the
expert performs the requested services in a timely fashion
and to a high quality and that the expert’s services are
promptly invoiced and paid. By submitting an expert’s
invoice to the office of the state defender for payment,
counsel certifies that the work performed was reasonably
necessary and that it was completed to an appropriate
standard.

3. The case supervisor is responsible for monitoring
the correct, effective and appropriate implementation of the
capital guidelines and performance standards in each case. In
contrast to the responsibilities of lead counsel to make
strategic decisions in the case, this is an administrative level
of supervision designed to ensure that the team is assembled
and is functioning in accordance with the guidelines and
standards. The case supervisor shall be certified as lead
counsel and shall have a comprehensive knowledge of the
requirements of the capital guidelines and performance
standards. The case supervisor shall not be a staff member in
the same office as members of the defense team or district
defender of the district responsible for the case.

4. The case supervisor for each case shal