Title 50

PUBLIC HEALTH—MEDICAL ASSISTANCE

Part I.  Administration

Subpart 7.  Sanctions 
Chapter 55.
Health Care Facility Sanctions 

§5501.
General Provisions
A.
Any health care facility listed in Subsection B below found to be in violation of any state or federal statute, regulation, or any Department of Health and Hospitals (department) rule adopted pursuant to the Administrative Procedure Act governing administration and operation of the facility may be sanctioned as provided in this Chapter.

B.
For purposes of this rule, facility refers to any agency licensed by Department of Health and Hospitals as an adult day health care center, substance abuse/addiction treatment facility, ambulatory surgical center, case management agency, urine drug screening clinic, suppliers of portable x‑ray services, home health agency, hospice, hospital, or intermediate care facility for the mentally retarded.

C.
The opening or operation of a facility without a license or registration shall be a misdemeanor punishable upon conviction by a fine of not less than $1,000, but not more than $5,000 (for each offense). Each day's violations shall constitute a separate offense. On learning of such a violation, the department shall refer the facility to the appropriate authorities for prosecution.

D.
Any facility found to have a violation that poses a threat to the health, safety, rights, or welfare of a patient or client may be liable for civil fines in addition to any criminal actions which may be brought under [any] other applicable laws.

AUTHORITY NOTE:
Promulgated in accordance with R.S. 40:2199.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of Family Security, LR 11:37 (January 1985), amended LR 11:770 (August 1985), amended by the Department of Health and Hospitals, Office of the Secretary, Bureau of Health Services Financing, LR 18:189 (February 1992), LR 26:1448 (July 2000).

§5503.
Description of Violation and Applicable Civil Fines

A.
"Class A" Violations

1.
A "Class A" violation is a violation of a rule or regulation that creates a condition or occurrence relating to the maintenance and operation of a facility which results in death or serious harm to a patient or client. Examples of "Class A" violations include, but are not limited to:

a.
acts or omissions by an employee or employees of a facility that either knowingly or negligently resulted in the death of a patient or client;

b.
acts or omissions by an employee or employees of a facility that either knowingly or negligently resulted in serious harm to a patient or client.

2.
Civil fines for "Class A" violations may not exceed $2,500 for the first violation and may not exceed $5,000 per day for repeat violations.

3.
If it is determined that an Intermediate Care Facility for the Mentally Retarded (ICF/MR) has a violation of a direct care rule or regulation related to the maintenance or operation of the facility which creates a condition or occurrence that results in death or serious harm to a resident, a 94 percent direct care floor will be established for the fiscal year in which the citation occurs and for the two immediately subsequent years.

B.
"Class B" Violations

1.
A "Class B" violation is a violation of a rule or regulation in which a condition or occurrence relating to the maintenance and operation of a facility is created which results in the substantial probability of death or serious harm to a patient or client if the condition or occurrence remains uncorrected. Examples of "Class B" violations include, but are not limited to:

a.
medications or treatments improperly administered or withheld;

b.
lack of functioning equipment necessary to care for a patient or client;

c.
failure to maintain emergency equipment in working order;

d.
failure to employ a sufficient number of adequately trained staff to care for residents or clients; and

e.
failure to implement adequate infection control measures.

2.
Civil fines for "Class B" violations may not exceed $1,500 for the first violation and may not exceed $3,000 per day for repeat violations.

3.
If it is determined that an ICF/MR has a violation of a direct care rule or regulation related to the maintenance or operation of the facility which creates a condition or occurrence that has a substantial probability that death or serious harm to a resident will result if the condition or occurrence remains uncorrected, a 90 percent direct care floor will be established for the fiscal year in which the citation occurs and for the two immediately subsequent years.

C.
"Class C" Violations

1.
A "Class C" violation is a violation of a rule or regulation in which a condition or occurrence relating to the maintenance and operation of a facility that creates a potential for harm by directly threatening the health, safety, rights or welfare of a patient or client, including potential for harm created through exploitation. Examples of "Class C" violations include, but are not limited to: 

a.
failure to perform treatments as ordered by the physician, including the administration of medications;

b.
improper storage of poisonous substances;

c.
failure to notify physician and family of changes in condition of a patient or client;

d.
failure to maintain equipment in working order;

e.
inadequate supply of needed equipment;

f.
lack of adequately trained staff necessary to meet a patient or client's needs;

g.
failure to adhere to professional standards in giving care to a patient or client; and

h.
failure to protect patients or clients from personal exploitation, including, but not limited to, sexual conduct involving facility staff and a patient or client.

2.
Civil fine for "Class C" violations may not exceed $1,000 for the first violation and may not exceed $2,000 per day for repeat violations.

3.
If it is determined that an ICF/MR has a repeat violation of a direct care rule or regulation related to the maintenance or operation of the facility which creates a condition or occurrence that threatens the health, safety, or welfare of a resident, an 85 percent direct care floor will be established for the fiscal year in which the repeat violation is determined and for the two immediately subsequent years.

D.
"Class D" Violations

1.
"Class D" violations are violations of rules or regulations related to administrative and reporting requirements that do not directly threaten the health, safety, rights, or welfare of a patient or client. Examples of "Class D" violations include, but are not limited to:

a.
failure to submit written report of accidents;

b.
failure to timely submit a Plan of Correction;

c.
falsification of a record; and 

d.
failure to maintain a patient's or client's financial records as required by rules and regulations.

2.
Civil fines for "Class D" violations may not exceed $100 for the first violation and may not exceed $250 per day for repeat violations.

E.
"Class E" Violations

1.
"Class E" violations occur when a facility fails to submit a statistical or financial report in a timely manner as required by rule or regulation.

2.
 Civil fines for "Class E" violations may not exceed $50 for the first offense and may not exceed $100 per day for repeat violations.

F.
Determination of Amount of Civil Fine

1.
In establishing the amount of civil fines to be imposed against the provider, the department will consider:

a.
all relevant aggravating circumstances, including, but not limited to:


i.
whether the violation resulted from intentional or reckless conduct by the provider;


ii.
the pervasiveness of the violation; 


iii.
the duration of the violation; and


iv.
the extent of actual or potential harm to patients or clients;

b.
all relevant mitigating circumstances, including, but not limited to:


i.
whether the provider had taken steps to prevent the violation; and


ii.
whether the provider had implemented an effective corporate compliance program prior to the violation;

c.
when the provider had an effective compliance program in place at the time of the violation, the assessed fine will not exceed 50 percent of the maximum potential fine.

2.
The aggregate fines assessed for violations identified in any one calendar month may not exceed $10,000 for "Class A" and "Class B" violations. The aggregate fines assessed for "Class C", "Class D", and "Class E" violations identified in any one calendar month may not exceed $5,000.

G.
The department shall have the authority to determine whether a violation is a repeat violation and to sanction the provider accordingly. A violation is considered a repeat violation if either:

1.
the existence of the violation is established as of a particular date and it is one that may be reasonably expected to continue until corrective action is taken. The department may elect to treat the cited continuing violation as a repeat violation subject to appropriate fines for each day following the date on which the initial violation is established until such time as there is evidence that the violation has been corrected; or

2.
the existence of a violation is established and another violation that is the same or substantially similar to the cited violation occurs within 18 months. The second and all similar violations occurring within an 18-month time period will be considered repeat violations and sanctioned accordingly.

AUTHORITY NOTE:
Promulgated in accordance with R.S. 40:2199.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of Family Security, LR 11:37 (January 1985), amended LR 11:770 (August 1985), amended by the Department of Health and Hospitals, Office of the Secretary, Bureau of Health Services Financing, LR 18:189 (February 1992), LR 26:1448 (July 2000), LR 31:1590 (July 2005).

§5505.
Notice and Appeal Procedure

A.
Notice Requirements. When the department imposes a civil fine on a health care provider, it shall give the provider written notice of the imposition. The notice shall be delivered by certified mail and shall contain the following information:

1.
the nature of the violation(s) and whether the violation(s) is classified as an initial or repeat violation;

2.
the legal authority for the violation(s);

3.
the civil fine assessed for each violation;

4.
information that the facility has ten working days from receipt of the notice within which to request an informal reconsideration of the proposed civil fine;

5.
information that the facility has 30 working days from receipt of the notice within which to request an administrative appeal of the proposed civil fine. The request for an informal reconsideration does not constitute a request for an administrative appeal, nor does it extend the time limit for requesting an administrative appeal; and

6.
information that the department's decision becomes final and no administrative or judicial review may be obtained if the facility fails to timely request an informal reconsideration and/or administrative.

B.
Informal Reconsideration. The provider may request an informal reconsideration of the department decision to impose a civil fine.

1.
The request must be in writing and received by the department within ten working days of the provider's receipt of the notice of the imposition of the fine.

2.
The reconsideration shall be conducted by designated employees of the department who did not participate in the initial decision to recommend imposition of the civil fine.

3.
The reconsideration decision shall be based upon all documents and oral testimony furnished by the provider to the department at the time of the informal reconsideration.

4.
Correction of the violation cited for imposition of the civil fine shall not be the basis for a reconsideration.

5.
The designated employee(s) shall only have the authority to confirm, reduce or rescind the civil fine.

6.
The department shall notify the provider of the reconsideration decision within ten working days after the reconsideration is conducted.

C.
Administrative Appeal. The provider may request an administrative appeal of the department's decision to impose a civil fine.

1.
If a timely request for an administrative appeal is received, the hearing shall be conducted as provided in the Administrative Procedure Act, R.S. 49:950 et seq. 

2.
An appeal bond shall be posted with the Bureau of Appeals as provided in R.S. 40:2199(D) or the provider may choose to file a devolutive appeal (pay the fine, pending the outcome of all appeals).

3.
The provider may request judicial review of the administrative appeal decision as provided in the Administrative Procedure Act.

AUTHORITY NOTE:
Promulgated in accordance with R.S. 40:2199.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of Family Security, LR 11:37 (January 1985), amended LR 11:770 (August 1985), amended by the Department of Health and Hospitals, Office of the Secretary, Bureau of Health Services Financing, LR 18:189 (February 1992), LR 26:1449 (July 2000).

§5507.
Collection of Fines

A.
The decision to impose a fine is final when:

1.
an administrative appeal is not requested within the specified time limit;

2.
the facility admits to the violations and agrees to pay the fine; or

3.
the administrative appeal affirms the department finding of violations and the time for seeking judicial review has expired.

B.
When Payment of Civil Fines is Final

1.
Payment shall be made in full within ten working days of the date the fine becomes final, unless the department allows a payment schedule in light of documented financial hardship.

2.
Arrangements for a payment schedule must commence within ten calendar days of the fine becoming final.

3.
Interest shall begin to accrue at the current judicial rate beginning ten working days after the fine becomes due. 

C.
Failure to make Payment of Assessed Fines. When the assessed fine is not received within the prescribed time period, the department shall take the following action.

1.
For a Medicaid provider, the full amount with accrued interest shall be deducted from funds otherwise due to the provider as Medicaid reimbursement payment due, whether monthly or quarterly.

2.
If the provider is non-Medicaid, civil actions shall be instituted as necessary to collect the fines due.

D.
Consideration as an Allowable Cost or Charge to Patient/Client. No provider may claim imposed fines or interest as reimbursable costs to Medicaid or Medicare, nor increase charges to residents, clients or patients as a result of such fines or interest.

E.
Disposition of Civil Fines. Civil fines collected shall be deposited in the Health Care Facility Fund maintained by the State Treasury.

AUTHORITY NOTE:
Promulgated in accordance with R.S. 40:2199.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of Family Security, LR 11:37 (January 1985), amended LR 11:770 (August 1985), amended by the Department of Health and Hospitals, Office of the Secretary, Bureau of Health Services Financing, LR 18:189 (February 1992), LR 26:1450 (July 2000).

