Title 48

PUBLIC HEALTH―GENERAL

Part I.  General Administration

Subpart 1.  General
Chapter 11.
DHHR Policy on use of Restraints, Seclusions and Medications with Gary W. Classmembers

§1101.
Introduction

A.
The Department of Health and Human Resources, through negotiating sessions with parties before the special master in the Gary W. case, agreed to disseminate behavior management policies interactive of those outlined in the Principal Order of Gary W. et al vs. State of Louisiana et al, dated October 28, 1976. Each office is responsible for assuring that internal behavior management practices comply with this order. Illustrations of non‑compliance as used in this policy were provided by the special master's office. Reference numbers as used in this policy (examples 3.8, 3.12) refer to specific sections of the Principal Order.

AUTHORITY NOTE:
Promulgated in accordance with R.S. Gary W. et al vs. State of Louisiana et al, Civil Action 74‑2412.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of the Secretary, LR 13:246 (April 1987).

§1103.
Definitions

Active Physical Restraints―any device which acts to limit or restrict mobility of an individual's body or body part or parts excepting those devices specifically prescribed by a physician for bracing or for therapeutic positioning. Examples of active physical restraints include posey belts, ankle cuffs, safety restraints, and straight jackets.
Legend Drug―those drugs requiring a prescription for dispensing under federal law.

Non‑Legend Drugs―those drugs which do not require a prescription for dispensing under federal law (i.e., aspirin, petroleum jelly, etc.).

Superintendent―the person who is primarily responsible for the operation of any facility; director; administrator. This definition also includes the individual specifically designated by the superintendent to act on his behalf during his absence from the facility, such as the duty officer.

Qualified Professional―
1.
A psychologist with at least a master's degree from an accredited program and with specialized training or two years of experience in treating emotionally disturbed, mentally retarded or learning disabled children whose condition is similar to the condition of the children being served.

2.
A physician licensed under state law to practice medicine or osteopathy and with specialized training or two years of experience in treating emotionally disturbed, mentally retarded or learning disabled children whose condition is similar to that of the children being served.

AUTHORITY NOTE:
Promulgated in accordance with R.S. Gary W. et al vs. State of Louisiana et al, Civil Action 74‑2412.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of the Secretary, LR 13:246 (April 1987).

§1105.
Medication and Chemical Restraint

A.
(3.8) The medication prescribed for each child (classmember) shall be noted in his records. At least monthly the attending physician shall review the drug regimen of each child (classmember) under his care. All prescriptions shall be written with a termination date, which shall not exceed 30 days. The child's (classmember's) records shall state the effects of psychoactive medication on the child (classmember). Unnecessary or excessive medication shall not be administered by any child (classmember).

B.
(3.9) Medication shall not be used as punishment, for the convenience of staff, as a substitute for a treatment program, or in quantities that interfere with the child's (classmember's) treatment program.

C.
(3.10) No medication shall be administered except by persons who have been appropriately trained.

D.
Illustrations

1.
A classmember was reported to be receiving a high dosage of psychoactive medications, but was not participating in any behavior modification program.

2.a.
A classmember receiving the following medications was observed sleeping when he or she should have been in class and at lunch:


i.
haldol; 


ii.
dilantin; 


iii.
thorazine; 


iv.
phenobarbital; and 


v.
mellaril. 

b.
Staff described the classmember as lazy and as one who sleeps excessively.

AUTHORITY NOTE:
Promulgated in accordance with Gary W. et al vs. State of Louisiana et al, Civil Action 74‑2412.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of the Secretary, LR 13:246 (April 1987)

§1107.
Seclusion and Time Out

A.
(3.11) No child (classmember) shall be placed alone in a locked room, either as punishment or for any other purpose. Legitimate "time out" procedures may be utilized under close and direct professional supervision. DHHR interprets this requirement as applicable to prescriptions for legend drugs only.

B.
(3.12) These standards shall apply to "time out" procedures:
1.
(3.121) they are to be imposed only when less restrictive measures are not feasible;
2.
(3.122) placement shall be in an unlocked room with a staff member constantly nearby in a place where the staff member can supervise the child (classmember);
3.
(3.123) the child (classmember) shall have access to bathroom facilities as needed;
4.
(3.124) the period of isolation or segregation shall not exceed 12 hours unless renewed by a qualified professional;
5.
(3.125) except in an emergency situation in which it is likely that a child (classmember) would harm himself or others, the decision to a place a child (classmember) in "time out" shall be made pursuant to a written order by a qualified professional, following a personal interview with the child (classmember) and an evaluation of the episode or situation said to require isolation or segregation. Any such order must specify the terms and conditions of "time out" and the rationale for the decision; and

6.
(3.126) emergency use of "time out" shall be limited to a period of not more than one hour and shall conform to all of the provisions set forth in Paragraphs B.1-6 of this Section. (The attention of the parties is invited to the situation that may be presented by a child (classmember) who may harm himself or others by running away repeatedly. Their suggestions with respect to appropriate additional provisions are invited.)

C.
Illustrations

1.
An auditor reported that seclusion was frequently employed as punishment.

2.
An auditor reported that on a specific date a classmember was left in the quiet room by staff. The auditor also observed that the classmember was left unattended in the quiet room for more than an hour and that the classmember was not checked during that time.

AUTHORITY NOTE:
Promulgated in accordance with Gary W. et al vs. State of Louisiana et al, Civil Action 74‑2412.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of the Secretary, LR 13:246 (April 1987).

§1109.
Physical/Mechanical Restraint

A.
(3.13) Physical restraints shall be employed only when absolutely necessary to protect the child (classmember) from injury to himself or to prevent injury to others. Restraints shall not be employed as punishment, for the convenience of staff, or as a substitute for a treatment program. A child (classmember) shall be restrained only if alternative techniques have failed and only if such restraint imposes the least possible restriction consistent with its purpose; and then only in accordance with the following standards.
1.
(3.131) An order for restraint shall be in writing and shall not be in force for longer than 12 hours.

2.
(3.132) Except in an emergency situation only qualified professionals may authorize the use of restraints.

3.
(3.133) A child (classmember) placed in restraint shall be checked at least every 30 minutes by staff trained in the use of restraints, and a record of such checks shall be kept.

4.
(3.134) Mechanical restraints shall be designed and used so as not to cause physical injury to the child (classmember) and so as to cause the least possible discomfort.

5.
(3.135) Opportunity for motion and exercise shall be provided for a period of not less than 10 minutes during each two hours in which restraint is employed.

6.
(3.136) Daily reports shall be made to the superintendent by those qualified professionals ordering the use of restraints, summarizing all such use of restraints, the types used, the duration, and the reasons therefore.

7.
(3.137) Emergency use of restraints shall be authorized only by the superintendent of the institution, shall be limited to a period of not more than one hour and shall conform to all of the provisions set forth in Pararaphs 3, 4 and 5 of this Section.

8.
Illustrations

a.
Staff reported to an auditor that restraints were used with a classmember, but the auditor found no record of it in the classmember's file.

b.
Staff of the special master's office were told that staff ties a classmember to his/her wheelchair to avoid having to pursue him/her as the classmember is active.

c.
An ambulatory classmember was observed by the judge and the special master restrained in a rocking chair due to staff shortage.

AUTHORITY NOTE:
Promulgated in accordance with Gary W. et al vs. State of Louisiana et al, Civil Action 74‑2412.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of the Secretary, LR 13:246 (April 1987).

§1111.
Instructions to Offices

A.
Each office will immediately notify its employees and those service providers for whom it has funding authority of the following.
1.
The use of active physical restraints except as provided for in the Gary W. Court Order is strictly prohibited by DHHR.

2.
The use of medication for non‑therapeutic reasons as a chemical restraint is strictly prohibited by DHHR.

3.
The use of seclusion is strictly prohibited by DHHR.

B.
The above will be required information for dissemination to all new employees, where appropriate, prior to assumption of duties.

C.
Any DHHR employee found to be in violation of this policy will be subject to disciplinary actions such as official reprimand, suspension, and dismissal.

D.
Individuals and agencies in the private sector serving DHHR clients shall adopt this policy and enforce it including provisions for disciplinary action with employees found to violate the policy. The DHHR will enforce this policy through progressive sanctions which could include a plan of corrective action, a moratorium on placements, and the removal of DHHR funded clients.

E.
Where more stringent federal or state regulations govern a facility's behavior management practices, this policy will not supercede those regulations.

AUTHORITY NOTE:
Promulgated in accordance with Gary W. et al vs. State of Louisiana, et al Civil Action 74-2412.

HISTORICAL NOTE:
Promulgated by the Department of Health and Human Resources, Office of the Secretary, LR 13:246 (April 1987).

