SEXUAL HARASSMENT

I.
Law


A.
Title VII of the Civil Rights Act of 1964

1.
Prohibits discrimination on the basis of race, color, religion, sex, and national origin.


a.
Prohibited activities

i.
to fail or refuse to hire or to discharge any individual or otherwise to discriminate against any individual with regard to compensation, terms, conditions, or privileges of employment because of such individual’s…sex…or

b.
Sexual harassment falls under “…terms, conditions, or privileges of employment….”

B.       “Louisiana Employment Discrimination Law” - Louisiana R.S.  23:301

           et seq.

1.
Prohibits discrimination on the basis of race, color, religion, sex, disability, national origin, and genetic information.



a.
Prohibited acts

i.
To intentionally fail or refuse to hire or to discharge any individual, or otherwise to intentionally discriminate against any individual with respect to his compensation, or his terms, conditions, or privileges of employment, because of the individual's …sex…. 

ii.
To intentionally limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities, or otherwise adversely affect his status as an employee, because of the individual's …sex….

b.
Sexual harassment falls under “…terms, conditions, or privileges of employment….”  

II.     Types of Sexual Harassment

         A.     Quid Pro Quo “This for That”

                  1.
May be committed only by manager or supervisor

a.
Makes submission to sex or sexual conduct condition of employment
 or,


b.
Employee’s refusal to engage in sex or some other type of sexual conduct serves as the basis for an employment decision.

2.
May be explicit or implicit.  Manager or supervisor must take or threaten to take a “Tangible Employment Action” against the employee.


a.
Examples of “tangible employment actions”



i.
Hiring



ii.
Firing



iii.
Promotion (or failing to promote)



iv.
Demotion



v.
Significant change in duties or benefits



vi.
Disciplinary action



vii.
Unwanted reassignment

3.
Employer (in our case, the DOA) is strictly liable for quid pro quo harassment—no defense


B.
Hostile Environment

1.
Working environment is so hostile or offensive that it affects the everyday terms and conditions of employee or employees because of their gender.

a.
Must be so severe and pervasive as to be offensive to a “reasonable” person.

i.
Includes language directed to or offensive touching of an employee, but 
ii.
May also include crude language, jokes, or pictures


(crude in the eye of the reasonable beholder)

b.
Males or females may be subject to sexual harassment.

c.
Harassment claims can be made against a person of the same sex as the complainant.

2.
To prevail in a claim of hostile environment sexual harassment, employee must prove actions complained of:

a.
Were unwelcome (some courts have found that an employee’s sexually provocative speech or dress may be relevant in determining whether sexual advances are unwelcome)

b.
Would not have occurred but for the employee’s gender

c.
Was so severe or occurred so frequently as to make a reasonable person believe the conditions of employment were altered and the working environment is hostile or abusive

d.
Employer knew or should have known and failed to take prompt remedial action (except when there is a tangible employment action – quid pro quo)

III.
Defense (to hostile environment claim)

A.
Employer has sexual harassment policy in place (DOA Personnel Policy No. 11, Sexual Harassment in the Workplace) which advises employee how to file a complaint

B.
Prompt investigation of complaint and remedial action if warranted

C.
Employee did not avail him/herself of protection of policy, i.e., did not make a complaint, therefore, employer unaware of offensive behavior

IV
Division of Administration

A.
Appointing Authority and Office of Human Resources (OHR) must be informed immediately of any allegation of sexual harassment.

B.
Retaliation for making complaint is forbidden by Federal and State law and by DOA policy.

C.
If supervisor becomes aware of a situation which may involve sexual harassment, even if no complaint has been made, must inform Appointing Authority and OHR immediately.

