AMERICANS WITH DISABILITIES ACT OF 1990 (ADA)

I.
The Americans With Disabilities Act of 1990  prohibits discrimination against individuals with disabilities in employment, public services and transportation, public accommodations, and telecommunications services. (42 USC §12101 et seq.)  The employment provisions (42 USC §12111 et seq.) were effective on July 26, 1992.  (Louisiana law – La. R.S. 23:323)  The law protects:


A. 
Persons with impairment


B.
Persons with record of impairment


C.
Person who is regarded as having an impairment, or

D.
Person who associates with someone who is, was, or is perceived as being impaired   (Associational discrimination often found in cases of those associating with individuals with catastrophic illness, such as AIDS or cancer)

II.
Employment – the ADA prohibits discrimination against a qualified individual with a disability in regard to job application procedures, hiring, advancement or discharge of employees, employee compensation, job training, and other terms, conditions, and privileges of employment.

A.
Qualified individual with a disability - an individual with a disability who, with or without reasonable accommodation, can perform the essential functions of the employment position that such individual holds or desires.

B.
Disability – a physical or mental impairment that substantially limits one or more major life activities of an individual.  


1.
Impairment 



a.  Short-term usually not covered



b.  If condition can be corrected, e.g. glasses, may not be covered



c.  HIV positive or AIDS afflicted is covered

d.  Mental conditions are covered BUT current users of illegal drugs        



     are not covered.  Examples of covered mental conditions:



     i.
Mental retardation



     ii.
Organic brain syndrome



     iii.
Major depression



     iv.  Bipolar disorder



     v.
Schizophrenia



     vi.  Personality disorders

     vii.  Anxiety disorders, e.g., panic disorder, obsessive    


compulsive disorder, post-traumatic stress disorder

2.
Substantially Limits



a.
Strict standard


3.
Major life activity, includes but not limited to



a.
Seeing



b.
Hearing



d.
Speaking



e.
Walking



f.
Breathing



g.
Eating



h.
Performing manual tasks



i.
Learning



j.
Caring for oneself



k.
Sleeping



l.
Concentrating



j.
Interacting with others



k.
Working (must be a class of jobs, or broad range of jobs in 




various classes)

C.
Essential Functions of Job




1.
Reason for which job exists


2.
Consideration given to opinion of employer


3.
Important to have accurate job description

III.
Pre-Employment

A.
Must provide reasonable accommodation for applicants, if requested (e.g., interpreter for hearing impaired)

B.
Cannot ask applicant about hidden disabilities, HOWEVER, if there is an obvious disability, e.g. wheelchair-bound, can ask what accommodation would be necessary

C.
Provide job description, ask “Is there anything that might prevent you from being able to do this job?”

D.
Ask all applicants the same question(s)

E.
Can require a post-offer physical ONLY IF all applicants are tested

F.
If applicant volunteers information about a disability, advise that conditions and impairments are relevant only if they interfere with ability to do job (make a note that applicant volunteered information, but keep separate from job application)

IV.
Employment


A.
Reasonable accommodation

1.
Changes in work environment that allow an individual with a disability to benefit from equal employment opportunities.  Examples:

a.
Making facilities readily accessible (e.g. bathroom)

b.
Acquiring or modifying equipment (e.g. large screen computer)

c.
Providing interpreters

d.
Modifying examinations, training, or other programs

e.
Job restructuring

f.
Part-time or modified work schedules

g.
Reassignment to a vacant position

2.
Must be requested by employee, BUT, in some cases of mental impairment, court has held that employer should have been aware

3.
Employer/employee should consult with one another regarding appropriate reasonable accommodations.

Employer can also work with employee’s health care provider 

(note: in contrast to FMLA, where employer may not communicate 

directly with employee’s health care provider)

a.
If employer and employee can’t identify a possible reasonable accommodation, employer must seek

assistance of outside expert

b.
Employer does not have to make the accommodation the employee wants, if there are other equally reasonable options available

c.
Employee does not have to make accommodation if unreasonable, i.e. will cause “undue hardship” 

d.
Undue hardship means action requiring significant difficulty or expense.  Factors to be considered include:

i.
Nature and cost of accommodation

ii.
Impact of accommodation (can consider employee morale)

V.
Questions – call Office of Human Resources, 342-6060
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