
THE FAIR LABOR STANDARDS ACT - FLSA

AS IT APPLIES TO EMPLOYEES OF THE DIVISION OF ADMINISTRATION

HISTORY OF THE FLSA


The Fair Labor Standards Act (FLSA) is a Federal Law, which was enacted in 1938.  The FLSA must be seen in the perspective of its times.  It was passed in the midst of the depression.  The overtime provision was not intended primarily to give the employee more money.  Rather, it was to be a penalty, intended to urge the employer to hire more people to do the job rather than working fewer people longer hours.  Thus, it was to provide more jobs.


The FLSA has been amended 23 times over the years.  Although government employees were initially exempted from the law, the 1985 Supreme Court decision in Garcia vs. San Antonio Metropolitan Transit Authority brought most state and local government employees under the FLSA effective April 15, 1985.  Thus, the State of Louisiana is covered by the FLSA of 1938, as Amended. 

THE FLSA IS REGULATED BY:  the U.S. Department of Labor, Wage and Hour Division.

THE FLSA REGULATES:


A.
Minimum Wage:  As of September 1, 1997, minimum wage is $5.15 an hour.  


B.
Record Keeping:  The FLSA requires employers to keep certain records for three years.  The Division of Administration complies with the law by means of records kept in the ISIS-HR System. 


C.
Posting Requirement:  The FLSA has a posting requirement (29 CFR 516.4) which requires us to post and keep posted in a place conspicuous to all employees a notice explaining the Act.  Contact the Office of Human Resources for information about obtaining a copy of the posting.


D.
The determination of what acts shall be counted as hours worked.


E.
Child labor restrictions.


F.
Overtime Compensation:  The Act mandates that employees are entitled to overtime pay or time and one-half compensatory time off for each hour of work after 40 hours of work in a workweek.  This is true for all employees with the exception of those which are exempt under one or more of the exemptions provided for in the regulations.  The overtime provision of the FLSA is the major focus of our interest here.
EXCEPTIONS TO THE OVERTIME PROVISIONS OF THE FLSA


The FLSA regulates overtime compensation for employees in most positions but there are some exceptions.  The regulations describe positions, which are exempt from the overtime provisions - this is called Exempt status.


Positions, which are not exempted under the provisions of the regulations are covered by the overtime provisions and are referred to as Non-exempt.

DETERMINATION OF POSITIONS, WHICH ARE EXEMPT UNDER THE FLSA


EXEMPT:  The FLSA guidelines offer several categories under which a position can be considered Exempt and provide guidance to managers in identifying those positions which fall into the Exempt category.  The categories, which are most likely to be found in the Division of Administration, include:



The Executive Exemption



The Administrative Exemption



The Professional Exemption



Certain Computer Employees


Because the available exemptions are narrowly defined under the FLSA, a manager should carefully check the exact terms and conditions for each exemption before assigning a status of Exempt to any position.  The following rules must be followed: 

A.
The status must be based on a determination the duties actually performed by the employee - not the job title, position description, or pay grade assigned [with the exception of non-managerial blue collar workers and employees who make an annual salary of $23,660 or less annually, or $455 or less weekly.]

B.
The status determination must be reevaluated whenever duties change on a permanent basis. 


C.
The status determination is made by the manager with concurrence of the appointing authority; however, employees may challenge the decision.  To minimize disputes, managers should follow the recommended procedure for determining status, including discussing the status decision with the employee.



Disputes regarding status decision should be referred to the section head and on to the Office of Human Resources. The ultimate resolution to disputes will be made in court.

NON-EXEMPT:  The FLSA guidelines are very specific regarding the FLSA status of certain positions.  The following positions will always be Non-exempt.

A.
Non-managerial Blue Collar Workers

B.
Employees who make an annual salary of $23,660 or less annually, or $455 or less weekly

C.
Any other employee not determined to be exempt under the Executive, Administrative, Professional or Computer exemptions.

EFFECT OF STATUS DETERMINATION - EXEMPT/NON-EXEMPT:


EXEMPT:  The FLSA does not regulate compensation for overtime hours worked by employees in positions designated Exempt.


Civil Service Rules DO regulate compensation for overtime hours worked.


NON-EXEMPT:  The FLSA regulates compensation for overtime hours worked by employees in positions designated Non-Exempt.


Civil Service Rules also regulate compensation for overtime hours worked; however, the provisions of the FLSA take precedence over the Civil Service Rules.

THE WORKWEEK


A workweek is a period of 168 hours during 7 consecutive 24-hour periods.  It may begin on any day of the week and any hour of the day established by the employer.  


Within the Division of Administration, and in compliance with provisions of the FLSA, the Work Week has been established to be the seven-day period beginning at midnight on Sunday night.

OVERTIME WORKED vs. COMPENSATION FOR OVERTIME WORKED


Recognize the difference between



1. What constitutes an overtime hour worked, and



2. How those hours of overtime which are worked are compensated.


•
DEFINITION OF AN OVERTIME HOUR:  FLSA VS. CIVIL SERVICE 


FLSA:  Within the scope of the FLSA for the DOA, an overtime hour is any hour over 40 hours actually worked in a workweek.  Leave taken and holiday hours do not count as hours actually worked.



Civil Service:  The Civil Service Rules discuss what constitutes overtime hours worked in Rule 21.7(b):  STATE OVERTIME is work performed by an employee at the direction of the appointing authority or his designee: 

  
1.      In excess of the employee’s regularly scheduled workday.
2.      In excess of the employee’s regularly scheduled work period.
3.      On a holiday, including designated holidays
4.      During official closures


•
COMPENSATION FOR OVERTIME HOURS WORKED



Once it is determined that an overtime hour has been worked, then a determination must be made as to how that overtime hour will be compensated. 



Examples of compensation include time and one-half pay, time and one-half compensatory leave, straight time pay, straight time compensatory leave, no compensation.



When deciding how to compensate overtime, the employer must comply with the FLSA and the Civil Service Rules, in that order.  After the regulations from those authorities have been followed, the DOA Personnel Policy Number 22 provides additional instructions from the appointing authority.

COMPENSATION FOR OVERTIME HOURS WORKED BY NON-EXEMPT EMPLOYEES UNDER THE   FLSA:


The FLSA mandates that 



•
any hour actually worked


•
by a Non-Exempt employee


•
in excess of 40 hours in a workweek,


must be compensated with time and one-half pay or time and one-half compensatory time.


AGREEMENT:  In order for the State agency to utilize the time and one-half compensatory time provision, it must have an agreement with employees prior to the performance of the overtime work.  In new employee orientation provided by the Office of Finance and Support Services, new employees are asked to read a document which discusses the agreement and sign the document in agreement.


MAXIMUM BALANCE:  No employee may have a balance of compensatory time earned at the time and one-half rate of greater than 240 hours.  If the employee's balance is 240, the next overtime hour worked will be paid at the time and one-half pay rate.


PAYMENT for accrued compensatory time earned at the time and one-half rate may be made at any time and shall be paid at the employee's regular rate of pay.


If not paid sooner, all accrued compensatory time earned at the time and one-half rate will be paid at the time of separation from state service, or upon movement from the Division to another department or, at the time an employee moves from a Division ancillary section to a Division appropriated section or from a Division appropriated section to a Division ancillary section.


TIME OFF:  If an employee has earned compensatory time at the time and one-half rate, the employer must allow the employee to take the time off within a reasonable time from the time it was requested if the use of the compensatory time does not unduly disrupt the operations of the public agency.  The employer may also require the employee to take the time off at the employer’s convenience.  One exception however, is that an employee who is absent as a result of an FMLA eligible event may not use time and one-half compensatory leave while absent as a result of that FMLA eligible event. 

HOURS WORKED FOR NON-EXEMPT EMPLOYEES UNDER THE FLSA

A.
HOURS WHICH ARE ACTUALLY WORKED:


In the FLSA, "hours worked" generally refers to hours which are actually worked, including all the time an employee must be on duty, or on the employer's premises or at any other prescribed place of work.  Breaks are considered hours worked.



1.  HOURS WHICH ARE SUFFERED OR PERMITTED TO WORK:



Hours worked include all the times the employer suffers or permits the employee to work - those hours which the employee is not directed to work but which are worked without official acknowledgement or "off-the-record," such as:



•
work performed by the employee while at lunch (answering the phone while eating a sandwich), or



•
work performed when the employee arrives at work early, or



•
work which the employee takes home and performs, etc.



If the employer suffers or permits the employee to perform work, then those hours must be counted as hours worked and compensated.



The employer is liable for payment for these hours worked whether he/she authorized the work or simply allows the work to be performed - if he/she knows or has reason to know that the work was performed.



The employer may have actual or constructive knowledge that the work is being performed.



•
Actual knowledge is when the employer sees the employee performing the work.



•
Constructive knowledge is when the employer should realize that the work was performed because of the product.   As an example, because there are no fairies with magic wands, if the typing of the report was not finished at closing time but was finished the next day at the beginning of business, some employee worked outside of the regular work hours.



The courts will probably not accept an employer's defense that the employee was told not to work overtime.  If the employer benefited from the work and was at least constructively aware of it, the employer must pay for it.



The fact that there is a rule or policy prohibiting an employee from working before or after work or during lunch does not, in and of itself, relieve management from this responsibility.  Management has the power to enforce the rule or policy and must make every effort to do so.

2.  FRACTIONS OF AN HOUR WORKED:



What fraction of an hour worked must be considered for compensation?  The general rule is that as long as you give and take consistently, your practice will be acceptable.  



Example #1:  It is acceptable to disregard the hours worked when an employee arrives for work 14 minutes early, if the tardiness is also disregarded if the employee comes in 14 minutes late.



Example #2:  It is appropriate to deduct leave for tardiness if you provide overtime compensation for overtime worked by the employee in small amounts.  Accurate records must be kept in this situation.



Example #3:  It is not acceptable to dock an employee who arrives for work 14 minutes late and then disregard the hours worked when the employee arrives at work 14 minutes early.



3.  SMALL PORTIONS OF AN HOUR WORKED REQUIRED BY AN EMPLOYER ON A REGULAR BASIS



These small fractions are considered hours worked by the FLSA and as such must be compensated.  For example, if the employer mandates that the correctional officers report to work 10 minutes prior to the start of their shift every day, this time is considered hours worked. 



4.  WAITING TIME



If an employee is “engaged to wait,” it is considered time worked.  If an employee is “waiting to be engaged,” it is not considered time worked.  What is the difference?



An “engaged to wait” employee is waiting for the assignment, and considered working.  Example:  An employee arrives at work at 6 a.m. and is advised not to go to her workstation because there has been a fire alarm.  Example:  An administrative assistant waiting for his boss to conclude a meeting so that they can meet on a new project he is supposed to start.



“Waiting to be engaged” means that an employee is relieved of all duties until a specified time and this is not considered time worked.  Example:  An employee receives a call at home from the manager and is told that the car they use to travel on-the-job has not returned to the office and is not available for their use.  The employee is told to call in to work in an hour to see if it is fixed.

B.
HOURS WHICH ARE NOT CONSIDERED ACTUALLY WORKED:




1.  Hours for which an employee is paid but not at work.  For example, an hour during which an employee is on leave or the eight hours of a holiday are not considered "hours worked" under the FLSA.  The lunch period (where absolutely no work is performed) is not considered hours worked.



2.  Hours in which an individual is attending a training program, lecture, meeting, as long as four conditions are met:




a.  The attendance is outside of the regular working hours.




b.  The attendance is strictly voluntary.




c.  The topic is not directly related to the work performed.




d.  The employee does not perform any meaningful or productive work thus there is no gain to the employer during the event.

IS TRAVEL TIME CONSIDERED HOURS WORKED?


A.
Ordinary home to work travel is not considered hours worked regardless of where the employee chooses to live.


B.
Hours spent in travel, which is completed in one workday, are viewed differently from hours spent in travel which involves an over-night stay or crosses workdays.




Hours spent in travel, which occur in one workday, will generally be considered hours worked and must be compensated as such.




Example:  A Non-exempt employee is domiciled in Baton Rouge.  On Tuesday, that employee travels to Opelousas on business, leaving home at 6:30 a.m. and returning home at 7:30 p.m., that same day.  The hours spent in travel, which are outside of the normal work hours, will be considered hours worked.




That portion of the travel which is normal home to work travel may be excluded from the total travel time.  For example, if it normally takes the employee 30 minutes to travel to work in the morning, the travel time from 6:30 to 7:00 a.m. and 7:00 to 7:30 p.m. will not be counted as hours worked.


C.
Travel that is “all in a days work” must be compensated.  This is travel that occurs during normal work hours where the employee is substituting travel for productive work.  An example would be an employee who goes to several offices within the domicile during the normal workday.


D.
Overnight travel or travel away from home community.  Travel that keeps an employee away from home overnight is considered hours worked when it cuts across the employee’s workday.  The employee is simply substituting travel for other duties.  The time is not only hours worked on regular working days during normal working hours but also during the corresponding hours on non-work days.



Example:  An employee regularly works Monday through Friday, 9 a.m. to 5 p.m.  She travels away from home overnight on Saturday through Sunday.  The travel time on Saturday and Sunday is considered hours worked.


E.
Hours spent in travel for an emergency return to work must be counted as



hours worked.  That is, if an employee:




Has worked a full work day, and




Returned home after work, and





Is then called out from home to report back to work for an emergency later that day,



the hours spent in travel for the emergency must be counted as hours worked.



NOTE:  If the employee is called out on a day in which he/she did not report to



work normally, the travel time does not have to be counted as hours worked.




EXAMPLES OF CALCULATIONS OF OVERTIME HOURS


UNDER THE FAIR LABOR STANDARDS ACT

Under the FLSA, for an employee with the status of Non-Exempt, an overtime hour is any hour (or portion thereof) actually worked, which exceeds 40 hours worked in a workweek.  Only hours actually worked are counted (not counted are hours of leave or holidays).


EXAMPLE #1:



Monday     Tuesday     Wednesday     Thursday     Friday



8 Hours     10 Hours     8 Hours         9 Hours      8 Hours


The two extra hours worked on Tuesday and the one extra hour worked on Thursday are considered overtime by the FLSA because cumulatively, the employee worked 43 hours in the workweek.


EXAMPLE #2:



Monday     Tuesday     Wednesday     Thursday     Friday



8 Hours    10 Hours     8 Sick Leave   9 Hours      8 Hours


The two extra hours worked on Tuesday and the one extra hour worked on Thursday are not considered overtime by the FLSA because cumulatively, the employee actually worked only 35 hours in the workweek.  In this case, the DOA policy might allow the accrual of compensatory leave for the 2 hours worked on Tuesday and the one hour worked on Thursday.

RECOMMENDED FLSA PROCEDURE:

A.
Compose a position description accurately and specifically outlining the duties and responsibilities of an employee.  Request that the employee review the description and resolve any differences regarding contents.  


Should the position description be inaccurate, do not use it to evaluate FLSA status.  The FLSA status must be determined by duties actually performed with the exception of non-managerial blue collar workers and those employees making $23,660 annually or less.

B.
Utilize the information contained in the questionnaire available from the Office of Human Resources to determine status, Exempt/Non-Exempt.  

C.
Secure the agreement of your supervisor and/or section head prior to discussing the status with the employee. 

D.
Meet with the employee, share the FLSA questionnaire, and explain your decision (Exempt/Non-Exempt) and the effect of that decision on overtime compensation.  Afford the employee an opportunity to have input if he/she disagrees with the determination.

E.
With your supervisor and/or section head's approval, change your determination of the FLSA status of the position of that employee if the arguments of the employee are convincing to you. 

F.
If the final decision of the section head differs from the opinion of the employee, the section head should consult with the Office of Human Resources.

G.
Indicate the determination, Exempt/Non-Exempt, on the official position description, SF-3, at the beginning of the list of duties.

H.
Report the status determination or the change in status determination on a Personnel Action Request.

I.
Repeat this procedure on a regular basis or whenever duties change.
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